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THE RELATIONSHIP BETWEEN THE FEDE RAL AND REGIONAL
STATES6CONSTITUTIONAL REVIEW SYSTEM IN ETHIOPIA:
THE CASE OF OROMIA REGIONAL STATE

Muluken Kassahuri

ABSTRACT

Ethiopia follows norudicial model of consdtiitional review system, which
empowerghe Houseof Federation (H&) andthe Council of Constitutional
Inquiry (federal CCI) at federal leveAt Oromia level, theConstitutional
Interpretation Commission (CIC) anle RegionalCouncil of Constitutional
Inquiry (regional CCI) are the organs entrusted with the task of
constitutional reviewing This article has examiné the vertical relation
between thestederal and regionalconstitutional review systems. The study
reveals thathere are no specific rules omechanisms that govern the impact
of diversity of constitutional recognition of rights betwetre federal
governmentnd the regional state Moreover, there is no system to resolve
or denarcate jurisdictionaloverlap ofconstitutional clairs that may aise

on laws, over decisions and on cases decideddsgationover cassation
Consequently, the HoF has monopolized all constitutionality claims by
devouring the power and functions of the regional constitutional review
organs.

Key Words: Constitutional review, FDRE Constitutbn, Revised Oromia
ConstitutiofROC)Houseof Federation HoF), Constitutional Interpretation
Commission (CIC), and Council of Constitutional Inquiry (CClI).

*LLB (Jimma University) LLM (Ethiopian Civil Service University)Lecturer ¢ Law at

Mettu University Schol of Law. Enail addressMulkas2003@ gmail .com.

1 Central government and Constituent units are known by different names in federal
countries. Many federations refer to central yer n me nt as t he 6feder
including Ethiopia, While in India (Union Government), Spain (State), South Africa

(National government), and in Australia designated as a Commonwealth government.
Similarly, the term 6s i dBtazalsEthiomap mimoMalaygia, u s e d i
Me xi c o, Nigeri a, and the USA. The term d&pr
Pakistan and SoutlhanAdiemri 6Gae.r mTane o Bvideetants 6
employed. $eeGeorge Andersonf-ederalism: An liroduction Oxford University Press,
2008,Pp.2-3 ) . I'n this paper, the terms O6central o e
gover nment and t he t er ms-n atrieqgn alnalg®d,v e rorsmert
interchangeably used to refer the Ethiop@onstituent units.
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1. INTRODUCTION

Ethiopia adopted Ethnic/Multinational federalisat leastde jure since the
1995 Federal Democratic Republic of EthiopBDRE) Constitution. At
federal level, the constitution empowers the House of Federdieya after
HoF) to entertain constitutional disputes whilés silent on how to interpret
state contutions. Due to such constitutional space, among nine regional
states of the country, the Southern Nations, Nationalities and Peoples
(SNNP) authorize the Council of Nationalities and the remaining eight
states entrusted the function to the organ calledncil of Constitutional
Inquiry (here after CIC).2 Moreover, the regional states hameopted a
diversified apprach to select the members of this orgdowever, in almost

all states, the composition of members, expressly or impliedly involves the
two-fold formula of ethnic identity and political affiliation. The
Constitutional Interpretation Commissiomefe after CCIl) is separately
established to serve as an advisory bodthegeconstitutional adjudicating
organs.

TheRevised Oromia Constitutigiimere afterROC), in force assigns the task
to the regional CIC and CCTheseorganshavestarted operation in 2014
after nearly two decades of its recognition in the regional constittition.

The Federal and regional constitutional review orgaressempoweed to
perform their function independent of one another. In doing so, governing
the relationship between the central and state constitutional review is vital,
among other things, to balance the independent interpretation of state
constitutions (seffule) and federal unity values (shared rule), ancvoid
overlap of jurisdictionthat mayoccur between the federal and regional
constitutional reviewé. Furthermore, because of a substantial number of

2 Christophe Van der BekeMinority Protection in Ethiopia- Unraveling and Improving
Ethnic FederalismRecht in Afrika(2010,Pp.262263.

3 Interview with Ob. Abdi Kedir, Senior Legal Expert at Oromia CIC, Finfinne, November
28, 205.

4 Getahun Kassavlechanisms of Constitutional Control: A Preliminary Observation of the
Ethiopian SystemAfrika Focus(2007), Vol. 20, No. 12, P.76.
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caseghat werebrougtt to the Federal CCI arise fro@romia? it's decisive

to deal their linkage. In spite of this, there is no law which governs the
relationship between central and swdtional constitutional reviews. In
effect, currently, the federal constitutional adjudicating organs admit and
render deisions on the cases, which is more appropriate to be entertained by
regional constitutional adjudication organs. This act demises the power and
function of Oromia constitutional review organs that are empowered by the
ROC.

Hence,this article intends to exnine the relationship between the federal
and state constitutional reviews in Ethiopia with particular emphasis on the
Oromia constitutional review system. To this effect, the writ@ve
conduced interview with concerned federal and regional officialsd a
analyzedthe recently decided casés addition toexamining primary and
secondary sources. In this regard, the scope of the study does not extend to
considering administrative relations and investigating the standards for the
success of constitutionakviews such as independence, impartiality, and
competence of the organ and its memberstebd of that, the paper focuses
onidentifying how these organs enterténe constitutionality claims thadre
brought beforehemparticularly on issues tied witihuman rights.

The article, in addition to introducing both tier constitutional review system,
amswers the following questions:ad/ the Oromia regional state interpret the
regional diversified constitutional rights within the FDRE Constitution
frameworks?To what extent the regions have autonomy, from federal
constitutional interpretation, to interpret the regional constitutional rights?
Oromia regional state in interpreting its own constitution what possible
conflict of interest over jurisdiction of entaming constitutionality issue
may arise with federal constitutional review? What is its impact and how
could we resolve the problem? To what extent both tier constitutional review
organs cooperate and control one another in exercising their respective
powers and functions?

5 For instance, from April 20/2013arch 17/2016265 casesverebrought to Federal CClI
from all redons, including Addis Ababa and Dire Dawa citiesrom all cases, 52 (nearly
20%) of them arisefom Oroma region(Interview with Ms. Gebeyanesh Abebe, Federal
CCI Registrar Officer, Addis Ababa, March 17, 2016)
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With the view to addresthe above raised questions the paper is organized
into six sectionsFollowing this introductory sectionestiontwo reviews the
current federal and Oromia constitutional reviews with the view to present
their legal and institutional frameworks with their common features. It also
highlights the general guiding rules that can regulate the relationship
between each tier review system. Sectitbmee briefly examines the
relationship between the federal and regiamaistitutions in interpreting the
diversified human rights incorporated in each constitution. This helps us to
understand the upshot of convergent and divergent rights on interpreting
chapter three of both constitutions. Sectfoar demonstrates the paske
grounds of jurisdictional overlap and ways of fixing the problem in order to
overcome the problem of forum shopping and duplication of efforts. Then
after, the scope of mutual responsibility between the two review sysidims

be examined in sectiofive. This ®ction aimsat showing the demarcation
between the federal comity and the level of integration as well as vertical
check and balance among each review systefnsally, section six
concludes the article.

2. BRIEF OVERVIEW OF THE FDRE AND OROMIA REG IONAL
STATE CONSTITUTIONAL REVIEW SYSTEM

According to Hans Kelsen, a constitution without constitutional review is
just like not having a constitution at all since the constitutional adjudication
system is an institutional safeguard for constitutionafisthat is why
adopting constitutional review system is proliferated at alarming rate since
World War 1. Toms Gins Burg and Mila Versteeg reveal that from 1787 of
first USA constitution up to 1951, some 38% of all constitutional systems
had a constitutionaeview, whereas, by 2011, this percentage increased to
83% out of 204 countri€'s. However, the existence of a constitutional
review system alone is not sufficient to guarantee for constitutionalism.

In countries having federal and state constitutionss o me nati onods
units constitutios areinterpreted by the federal governmeptg. by the

Dieter Grimm Constitutional Adjudicatin and Constitutional Interpretation: Between Law
and Politics NUJS Law Review(2011), Vol.15, No. 4, R8.

Tom Ginsburg & Mila Versteegivhy Do Countries Adopt Constitutional Reviedgirnal
of Law, Economicsand Organizatio2014), Vol. 30, PR88.
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Federal High courtin Switzerlandf In Ethiopia, HoF is the final
constitutional interpreting body of the federal government. Hod is
structurally uper legislative house and functionally performs acts other than
lawmaking®? This body comprises the representativef the nations,
nationalities, and peoples of Ethiopia, which the FDRE Constitution
empowers them as the source of sovereign power in tiergd® Currently,

the House composes 153 members that weightily represent 76 ethnic
groupst! Each member, legally speaking, shall be selected by State Council
or directly elected by peoplé.In addition to this, théederal CCl, advisory

8Anne TwomeyThe Involvement of Sukational Entities in Direct and Indirect

Constitutional Amendment within FederatiorB2 (Retrieved fronhttp://camlaw.rutges.
edu/statecon/workshopllgreecé@drkshopll/Twomeypdf, <last accessed on December

8, 2015-.

® FDRE Constution, Art.53 & 62

10 FDRE ConstitutionArts. 8 and 61

11 According to Art.61(2) of the FDRE Constitution, each nations, nationalities paogles

shall be represented in the House of Federation by at least one member. Each Nation and
Nationality shall be represented by one additional representative for each one million of its
population. The currerdthnic epresentation in the Ho looks adollow:

i. From Oromia Region Oromo represented by 31 members,

ii. From Amhara Region, among 29 representatives that represent six ethnic groups of
the region, the representation scheme shows Amhara (24), Argoba (1), Waghimra (1),
Hawi (1), Kimant (1) and Orom(1) representatives,

iii. From Tigray Region among 8 representatives from the region, three ethnic group
represented as Tigre (6), Erob (1) and Kunama (1),

iv. From Afar Region, Afar ethnic group represented by two (2) members,

v. From Somale Region, Somali Ethniogp represented by 6 persons,

vi. From SNNP among 67 representatives that represent 55 ethnic groups of the region
Sidama (4), Gurage (3), Walayta (3), Kaficho (2), Silte (2), Hadiya (2), Gamo (2),
Gedeo (2) and the remaining ethnic groups independeptigsented by 1 members
in the Hd~.

vii. From Benishangul Gumuz Region, five indigenous ethnic groups (Berta, Gumuz,
Shinasha, Mao, and Komo) represented by one member, separately.

viii. From Gambella, four indigenous ethnic groups of the region (Majanger (1), Anyuak
(1), Nuer (1) and Upo (1)) represented totally by four memioettsei Hd- and

ix. From Harari Region, Harari ethnic group represented by one mertterview with
Ato Woldu Merineh, Constitutional Interpretation and RightBairs Directorate
Director, Houseof Federation, Addis Ababa, January 27, 20660 E n § ij Pt Oc¢
5J 002 RPMZE ¢/ cegbcdz, JUIij OO0 ¢ 1 q (2008)3 P.23,29.

This data implies among 76 eib groups represented in the Honly 14 (Fourteen)
have more than one million population, which constituteuali8.4 % of total ethnic
groups. These 14 ethnic groups occupy more thafl @3HoF seats whereas the
remaining 62 ethnic groups (81.6%) have below one million populations separate
occupy less than 13f the house seats.
12 Here, the FDRE Constituth doesn't distinguish the circumstances of State Council
selects members of He or selection through conducting direct election. Though, the FDRE

5
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body of Hd~, compises eleven membeselected from the judiciary, Ho
and those selected by parliament and exectiivehe details of the
establishment, orgarazon, power, and function of Hoand CCl is provided
in Proclamatios No. 251/2001 and, No. 798/2018spectivéy.

The 2001 ROC entrusts the function of constitutional adjudication to CIC
and its advisory body, regional CCI. The establishmens zwhe CIC and

CCI enacted byCaffeeare Proc No. 167/2011 and 168/201tespectively.

The CIC has been mandated teale any constitutional disputieatarise in
Oromialaws and has the duty to ensure regional constitutional supremacy.
The body comprises of representatives nominated based on the principle of
territoriality from each District Council. Each district, lnding Urban
Councils, is represented by one memfdrhus, the CIC has composed 265
rural district and 44 Urban Council representaties.

The Oromia CCI, advisory body of CIC has mandated to investigate the
existenceof a constitutionaldispute and subrnits recommendation to CIC

for afinal decision'® The organ comprises 11 members; President and Vice
President ofOromia Supreme Court, respectively who serve as Chairperson
and Vice Chirperson of CCI. Six lawyergea also appointed bgaffeeup

constitutional explanatory note tries to point out the circumstances direct election applicable.
Accordingly fidirect election conducted where disagreement happen between members of
State Council having more than one NNP, on who shall represent and who will be

represented inthedd0 ( Tr ansl ation mine). The contrario
that State Concils which represent only one ethnic group tw-t$uch as in case of Oromia
and Somal e, even if di sagreement arises on

election. But, this statement was not provided in the FDRE ConstitufConstitutional
Explanatory note,Unpubished, P116 Retrieved fromhttp://www.abyssinialaw. com/
constitutions# last accessed on March 19, 2016). Practically, direct election has never been
conducted.

BAccordingly, the President and Vice President of the Federal Supreme Court, serve as
Chairperson, and Vice Chairperson of CCl, respectively, Six lawyers appointed by President
of Republic up on the recommendation of HousPeamiples Representativeon the bas of

their professional excellence, three persons designatedbyrom its membersSeeFDRE
Constitution Art. 82).

14 A Proclamation Enacted to Establish Oromia Region Constitutional Interpretation
Commission and Determirits Power and Dutiefroc No. 167/2011Art. 2(9).

15 Interview with Abdi, Supranote 3. This number currently increased to 315 from 309
Woredaand Urban Councils due to recent restructure of Oromia Zoned/and e d a 6 s

16 Revised Constitutioof Oromia National Regional StaterocNo. 46/2001, Art. 69(2)A
Proclamation Enaded to Establish Oromia Council of Constitutional InquiryProcNo.
168/2011, Art. 8(1).
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onthe ecommendation of the Regional President and thtleer personsare
designated by th€affeé’ presentedby the speaker ataffeefor approvaft®

Generally, both at federal and Oromia state tier, the winners of each election,
periodically make up their ownonstitutional adjudicator. For this reason,

local government electorates of ead¥oreddUrban Council selects the

Oromia CIC members, and th@affee regionally, selects Oromia CCI
members and the rementatives of Oromo nation to HoThe ROC and

FDRE Consti tuti on used t he term O&6cons
6constitutional di sputeb i nterichange
empowered to entertain the cases of abstract and concrete'feyielitical

and nonpolitical question® and constitutioal complaint$' through

posteriori review system. Though, unlike Oromia CIC and CClI, tbie isl

further authorized to give advisory opinion, consenstfally.

In Ethiopig there is no law which specifically regulates the relationship
between the federal andgional constitutional review systems even if such

17 The English Version ofhe ROC Art. 68(2) doesnodt requiQafiee desi gn
members, whereas the Afan Oromo versftre final legal authority as per Art. 113 of
ROC) require membership Gaffeefor such designation.

18 Accordingly, the Oromia CCl composes the first two members from the judiciary, the
appointment of those six legal experts involves the role of execatid legislative and the

last three members represented from legislature itself. Though, unlike Federal CCI, all
Oromia CCI members are directly or indirectly selectec€Chifee In case of final approval

of 11 Federal CCl members, it involves at ledseé¢ bodis (Parliament, President, and
HoF). Also, in Oromia both legally and practically, there are no different procedures to be
followed during the appointment and designatiorCajfee(SeeMinute of Caffeemeeting,

4™ term, Fyear, 4 regular sesion, unpublished, 2011, B9).

19 The abstracteview is a kind of review not incidental taseswhile theconcretereview

is aninstantof aneventof the case. The earlier is recognized in Oromia 2©ktl. No.
168/2011 of Art. 22 (4) as it say$;Acase requiring constitutional interpretation which may
not be handled by courts may be submitted to the CCI by, at led8tofifBe members of
Caffee or regional executive bodiealso, Art. 3(2C) of the Federal CCI proclamation states
ficonstitutional nterpretation on any unjusticiable matter may be submitted to the Council
by onethird or more members of the federal or State Councils or by federal or state
execut i vAccoodnglyaAbstract review serves foonjusticiablematters, for cases

not handled by courts. Besides, thencretereview is constitutionally guaranteed in Art.
69(2) of the ROC and Art. 84(2) of the FDRE Constitution.

20 Art, 22(4) of Oromia CCI Prd. No. 168/2011 and Art. 3(2Q@f the Federal CCI Procl.

No. 798/2013.

21SeeArt. 22(1)of the Oromia CCIProcl No. 1682011 andArt. 5 of the Federal CCI Procl.
N0.7982013.

22 Adem Kassie and Charles Mangambad Advisory Jurisdictiorof Constitutional Courts

in Sub Saharan AfricaT he Geo. Wa s(i2013,NVal. 46R.98. L . Rev.
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law is crucial to maintain the shared rule and -sdi principles of
federalism, to celebrate the diversified guarantees of fundamental human
rights and to overcome the possibilities of overlap of juctszhs. Yet, there

are some scattered general provisions in the FDRE Constitution that can
possibly guide such relationships. For instance, the preamble swear for
building one political and economic commuritysupremacy of federal
constitution (Art. 9)principle of federal comity (Art. 50/8), government duty
towards fundamental human rights and freedoms of chapter three (Art.13)
and consistency clause (Art. 50/5) that mandatcentral and regional
governments conform with these provisions in perfogrheir tasks. In the
broadest sense, these clauses can also serve as guiding principles in dealing
the linkage of federal andegional states constitutional review system in
Ethiopia.

3. THE DIVERSITY OF RECOGNITION OF RIGHTS UNDER
THE ROC AND FDRE CONSTITUTIONS AND ITS IMPACT ON
INTERPRETING CONSTITUTION

The issue of fundamental human rights and freedoms are one of the core
areas that could arise in the relationship between the federal and states
constitutional review systems. The saiéitional recognitiorof a diversity of

rights as asymbol of constitutional autonomy can either ksamilar to or

lesser or better protection than thexleral constitution. This helps us to
comprehend the extent of exercising autonomy in interpreting the regional
states diver§ied constitutional rights within the FDRE Constitution
frameworks or balancing saifile (diversity) and shared rules (unity) values.

ZAccording toDr. Assefa the notion interrelated with the protection of minorities in the
constituent units in a manner that strikes proper balance between the nationalities right to
selfrule and the free movement of labor and capital as a matteeaessitySeeAssefa
FissehaFederalism and Accommodation of Diversity in Ethiopia: A Comparative Study,
(3 ed, Nijmegen: Wolf Legal Publish¢ELP), 2010,P.384

24 This provision statethat all Federal and State org@shall have the responsibilitand

duty to respect and enforce the fundamental human rights provisions of Chapter three. Those
rights, also, shall be interpreted in a manner conforming to the principles afehsational
humanrightsinstruments adopted by Ethiopia.

8
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This conception is deeply rooted in the understanding of state
constitutionalism as an intrinsic element of federafém.

3.1. IDENTICAL OR SIMILAR OR CONVERGENT PROVISIONS

In Ethiopia, adopting the provisions that are similar to federal constitutional
rights is a simple choice of states autonomy rather than ordered by the FDRE
Constitution. Many of the ROC fundamental human sgimd freedoms of
chapter three provisions are the reproduction of chapter three of the FDRE
Constitution. In relation to the interpretation of those similar rights, there is
no clear legal rule developed. In other federations, such as in Switzerland,
when cantonal provisions do not expand beyond federal guarantees, they
have no independent impact, but in USA and Germany, both have an
autonomous impact and can be interpreted independéhthithough in
those countries the supremacy clause applies onlyase ©f a conflict
between two rights provisions.

In our country, arguably, pursuant toArt. 13 (1 and 2) of the FDRE
Constitution, both federal and states are required to interpret human rights
provisions of Chajer three of the constitution tmnformto the principles of
international human rightshére after, IHR instruments adopted by
Ethiopia. Accordingly, the constitution does not order states to follow the
decision of federal precedent rather they havesponsibilityto follow IHR
standard. Thismplies there is garallelrelation between state and federal
constitutional review in relation to chapter three of both tiers constitution.

3.2. STATE PROVISIONS LESS PROTECTIVE OR
RESTRICTIVE THAN THE FDRE CONSTITUTION

Restrictive protection of rights inae constitution occurs either of when
state constitution protects the same rights as the federal constitution but
restricts the scope of the protection offered, insert broader restriction or when

25 Giacomo Deedonne,Subnational Constitutionalism: A Matter of RevieRerspectives
on Federalisn(2012, Vol. 4, Issue 2P. E-311

26C¢lin Fercot, Diversity of Constitutional Rights in Federal Systems Comparative

Analysis of German, American, and Swiss L &uropean Constitutional Law Review
(2008, Vol. 4, No.2, Pp. 307309
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they ignore certain rights protected by the federal canistit?’ In USA,
states should not go below federal constituta@Art. VI (2) of the USA
Constitution declareas the supreme law of the lar@imilarly, underArt. 49

of the SwisConstitution state constitutions can only guarantee protections
that areat least equal to the federal constitutional requirenténts.

The FDRE Constitution recognizes the supremacy of federal constitution
underArt. 9 and Art. 50 (5) require State Councils to adopt and amend state
constitution consistent with the FDRE Condibn. This means if states
adopt laws inconsistent or recognize rights below FDRE Constitution their
effect will be null and void. But, in practicéhe regionalstates including
Oromia have incorporated¢onditiors on some federally guaranteed rights.
For instance according to article 39 of the ROC, the right to secession is
made conditiond? which the federal constitution makes it unconditional
right. Some argue this is a clear violation of the federal constitution as it
limits the rights guaranteed uerdthe federatonstitutionwhile othersargue

that this conclusiomvorks onlyin the case of regions which the right to self
determination is given to more than one ethnic groups (Divided
Sovereignty)°

3.3. BETTER PROTECTION OF RIGHTS IN STATES
CONSTITUTI ON

States can protect rights in a better way through broadening the scope of
state constitutional rights or limit the restrictions that can be imposed on
federal rights to stricter conditiods. The regional states constitution
protection of rights beyonthe national minimum constitutional guarantees

is an important area for suiational constitutional textual innovation and
evolution, which makes states to serve as a laboratory of democracy and a
place of evolution of constitutional rightSsor examplein the USA, various

27 bid.

281d, Pp310-311.

2%According to Art. 39(4) of ROC, the right to secession is exercised when the right of
internal sefdeterminations provided in Art.39@) are suspended or enaoied up on and

when such cannot be remedied under auspices of the union with other peoples. This
condition was not providednderArt. 39 ofthe FDRE Constitution.

30 Teferi BekeleHuman Rights Protection under the FDRE and the Oromia Constitutions:

A Conparative StudyOromia Law Journgl2016), Vol. 5. No.1, p. 5556.

31 Celin, Supranote26, P.311

10
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stateshave recognizel privacy and sockeconomic rights & in Mexico,
Oaxaca state constitutidrasprovideal rights for indigenous peoples that do
not appear in their federal constitutio®s.

Similarly, Art. 32 of the ROChas broadeed the scope and list of the
components of freedom of movem&nind the lists of noderogable rights

in the ROCG* are wide in coveragethan those provided ithe FDRE
Constitution. States are at liberty to interpret those rights in a better way.
Yet, the Oroma CIC proclamation, Art.193), and CClstatuteArt. 18 (2) is
problematic on the issié. Both laws mandate each body to follow the
interpretation of IR instruments and Hodecision, not only on convergent
rights but also on divergent ones. At this ppiif interpretationof both
documents is similar particularly on identical righitss not as such
problematic, whereas if both interpretations conflict each other, both laws are
silent on which one should prevail.

However, both Art. 13(2) of the FDRE GCwtitution and ROC provide
interpretation of chapter three should beainvay thatconforns to IHR
standards adopted by the country. This implies states are not mandated to
follow federal precedent, rather orderedrteetthe IHR standard. Alsaon
incluson of the term&onformtoHé decdé am @M 6pr event t o

32 Robert F. Williams;Teaching and Researching Comparative -Bational Constitutional

Law, Penn Sate Law review(2011), Vol. 115, No. 4P.1122 Martha F.Davis, The Spiritof

our Times: State Constitutions and International HunRights, New York University
Review of Law and Social Chang2009, Vol. 30, P. 372.

33pccordingly, Art. 32 of the FDRE Constitution guarantees the right to liberty of
movement, feedom to choose residence, the freedom to leave and return to the country,
whereas Art. 32 of the ROC further recognize the right to work, possess and own property in
the region.

%4The FDRE Constitution makes the prohibition against inhuman treatment 1@);
equality before law (art. 25) and the right to sdtermination (Art. 391 and 2) as noen
derogable rights, while Art. 108(4) of the ROC, in addition to above rights further extends
non derogability of rights to right to life (Art. 15), right security d person (At. 16), the

right to respect human dignity afetained or imprisoned personrfA21(1)), the right to
recmgnition of status of person (1A 24(1)), and freedom of thight, conscience and religion
(Art.27(1) ).

35 Christophe Van der &en, Sunational Constitutional Autonomy in Ethiopia: On the
Road to Distinctive Regional Constitutions, Paper Submitted to Workshop Zafiabal
constitutions in federal and qudsderal constitutional stated?.19 (Retrieved from
https://www.jus.uio.no/english/research/neavstevents/events/conferences/2014/wccl
cmdc/wccl/papers/ws2/w2anderbeken.pgklast acessed oduly 8, 2017>); Teferi, Supra

note 30, Pp. 6566.
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later, as the federal standard is a minimum guarantee to protect rights in
regional states.

4. JURISDICTIONAL OVERLAP BETWEEN OROMIA AND
FEDERAL CONSTITUTIONAL ADJUDICATORS

4.1. GROUNDSFOR POSSIBILITIES OF JURISDICTIONAL
OVERLAP

The dual system of constitutional control could cause the problem of
jurisdictional overlap over its adjudication due to a numbereséEmblances
exhibited in the contents of both constitutignespecially chpter three of
federal and Oromia Constitutidh.This could possibly happen on laws and
decisions as well as due to judicial practiceaésatiorovercassation

4.1.1. Overlap on Laws

The jurisdictional overlap over laws could happen when the same state laws
have the possibility to be entertained by both tiers of constitutional
adjudicators. For instance, aflaw enacted by isnconsistent with the ROC,
the case should be brought beftreregional CCl and CIC. This may happen
when the subject matter is plyeregional matter disputed with regional
constitution.However, if anylaw enacted by the regional legislatunéringes
federal constitution, the casell be brought béore the Federal CCIl. Becayse
Art. 84(2) of the FDRE Constitution empowers the fatl€Cl to review the
constitutionality of anydw enacted by State Council irrespective of whether it
involves both pure state matter or federal isdl@reover,there is a possibility
when a law enacted byCaffee contraveneswith the FDRE and ROC
simultareously.lt is not clear to which body the case should be brought when
these jurisdictional overlaps happen.

Correspondingly, unlike the FDRE Constitution, the ROC expressly
empowered CCI and CIC to entertain the subordinate legislations enacted by
execuives when it is contested unconstitutional with theegional
constitution as per Art. 69(2)f the ROC. However, it is silent towards who

36 GetahunSupranote4, P. 95.
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resolves if theregional regulation or directive contrast with the FDRE
Constitution. Moreover, the FDRE Constitutibas nothing to say on who
should be engaged to resolwhere state/federal subordinate legislations
contravene with théederalconstitution. In effect, at federal level, there are
squabbles among scholars on the appropriate organ to entertain the
constituionality of subordinate laws of federal and regional governménts.
However, irrespective of whether the constitutionality of subordinate
legislations entertained by regular courts or federal C&H/H it canot
the possibility of the occurrence olverlap of jurisdiction between the
federal and states.

4.1.2. Overlap on Disposing Constitutionality of Decisions

The federal and state constitutional adjudicators review the constitutionality of
decisions given by organs of government or public officials cis af
customary practice®¥. At this juncture, constitutionality issue arises not with
the law, rather with the act or decision of a government body or officials. Such
decision could have the possibility of violating both tiers constitution
simultaneouslyFor instance, in the case betwegliima Mahamadvs Adem
Abdion the issue of possessiontbé ruralland, the federal CClI rules decision

of the Oromia Supreme Court Cassation Bench and Federal Supreme Court
Cassation Bench infringes Art. 40(3) and 40f#i)he FDRE Constitutiorand

S’Accordingly, several scholars argue regular courts have the power to review the
constitutionality of laws issued by federal and oegil executive bodies based Art. 84(2),

13(1) and 79 of the FDRE dBstitution. For instanceissefa Fissehand Menberetsehai
Tadessargued courts are empowered by the FDRE constitution to interpret laws other than
federal and state proclamations. Similarly, lbrahim Idris coneslutie constitutionality of

any administrative acts/decisions is within the jurisdiction of ordinary courts. Tsegaye
Regassa, also, propagates courts have inherent power to review the constitutionality claim of
laws that contradicts with the constitutio@ther scholars expressly or impliedly propagate

the e@ntralized approach which the Héederal CCI are the sole institutions to resolve
constitutionality disputes of any laws including regulations and directbesed on
cumulative reading of Art. 83(Brd 84. For instanc¥onatan Fissehatates the courts have

the power only to apply constitution and if constitutionality issue arisesrtiieiis limited

to referral. Girmachew Alemualso notes courts are denied the power to interpret the
constitution. Getachew Assefanoreover concludes all constitutional disputes involving
federal and state proclamation, regulation, directive and decisions of federal and state organ
within constitutional interpretation is the power of HoF/ Federal CCI.

38 SeeArt. 9(1) and62(1) of the FDRE Constitution and Art. 9(1) and Art. 67(1) of the ROC
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ROC 2 This impliesthe existence of the possibility of jurisdictional overlap on
the issue.

Also, in the cases betwedmamite Seblevs MuluGurmu (possession of rural
farmlandf®, Aliy Dawe vs Mahamad Adem (sale of land}, and Wedere
Tachbele vs Likk&urmu(possession darmlandand property claim&j, HoF

guashed the decisions of courts based on the FDRE Constittittoan dove

cases can also have the possibility to be claimed before the Oromia CCI and
CIC since the origial clains were entertained b@romia courts, based on
regionallaws. Besides, the governing proclamation of both state and federal
constitutional review doesnot provi de
another, except identity claim&In such casehe claimant can bring his/her

case to either of both institutions.

4.1.3. Judicial Practice (Constitutionality issue in Cassation
over Cassation Cases)

The current judicial practice ofassationover cassationby the Federal
Supreme Court in Ethiopi@n turn,became one of the contentious issues, on
its compatibility with the overall federal system and its constitution&ity.
This subsection focuse®n addressing the implication afassationover
cassatioron thejurisdictionaloverlap of constitutional review

3% Federal CCI recommendatiomlima Mahamad vs Adem Ahdfile No. 713/04, Nehasie
07/2006(August 13, 2014, Unpublished)

4OMamite Seblevs Mulu Gurmu, Decision of HF, Sene 18/200E.C (June 25, 2015,
Unpublished)

41 Aliy Dawe vs MahamadAdem, Decision of HF, Sene 18/2007 E.C (June 25, 2015,
Unpublished)

42 WedereTachbele vs Likk&urmu, Decision of HF,Sene 18/2007 E.C (June 25, 2015,
Unpublished)

43A Proclanationto Consolidatette House of the Federation and the Definition of Its Power
and Respogibilities, Procl No. 251/2001Arts. 19(1) and 20

44 SeeMuradu Abdo,Review of Decisions of State Courts over State Matters by the Federal
Supreme CourtMizan Law Review(2007), Vol.1, Pp.60 74; Mehari RedaeCassation
over Cassation and its Challenges in Ethiopiéizan Law Review(2015, Vol. 9, No. 1,

Pp. 175200 Hussein AhmedyUniform Application of Law in Ethiopia: Effects of Cassation
Decisions of the Federal Supreme Couxfrican Journal of Legal Studig2014) Vol. 7,

Pp. 203231.
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The writer observes two kinds of argumergkated tothe Oromiaand federal
constitutional adjudicator officials.ofne officials argue that the case should
be brought before the Federal C&ithe case once decided by federal organ,
stateorgansand dficials have no legal and moral capacity to review or reverse
the federal organ (Supreme Court) decistérwhile others argue, both
institutions can review the case based ondla@mant'sconstitutional basis.
Accordingly, if a person bases his claim e ROC, it should be brought
before Oromia CCI and theclaimand sonstitutional claim base is the FDRE
Constitution, such case can be entertained by the Federaf® CRiis
argument, however, come up with the problem of forum shopping in
entertaining onstitutionality issue.

The current practice showvisatthe Federal CCl and Hoaccept and decide on
cases decided by Federal Supreme court Cassation Bench tluassgttion
over cassationon state matters. The federal CCIl, admit eaakeonly by
consideing whether the issue involves the FDRE constitutional matter, rather
than deciding on whether the jurisdiction of taseis appropriate for federal

or state. This limits the Oromia CIC and CCI autonomy to exercise their
powers entrusted by the ROC. Aldbe act infringes the doctrine of vertical
separation of power and federal coyprinciple that is provided undért. 50

(8) of the federal constitution.

4.2. THE PROBLEM OF FORUM SHOPPING

Forum shopping is one of the negative impacts of jurisdictionatlap that

is caused bythe existence of the blend of mulitate legal intercourse and
legal diversity (pluralism) througthe use of the jurisdictional options to
affect the outcome of a lawsditSuch incidence occurs where a plaintiff is
provided withmore than one forum to be chosen by his own calculus of
interest. In a federal system, forum shopping exists dueluwality of

45 Interview with Ato Woldu Supranote11; Interview with Abdi,Supranote3.

46 Interview with Ob. MeleseAbayneh, the drafting member of Oromia CIC and CCI
Proclamation, Jan. 22/2016

4"Martha A. Field, Removal Reform: A Solution for Federal Question Jurisdiction, Forum
Shopping, and Duplicative StatBederal Litigation Indiana Law Journaf2013, Vol. 88,
P.646
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jurisdiction between federal and states (vertical) and conflict of law among
stateghorizontal) choice of law&

Ethiopia B alsosubject to the trouble, not onily regular courcasedut also

in cases of the federal and state constitutional review. In Oromia, for
instance, CCI law provides 30 days period of limitation to claim for
constitutional interpretatiof?, whereas théederal CCI law extends the time

to 90 days? So the party, who has been barredpeyiod of limitation in
Oromia, can claim his right before federal CCI. Still, according to Oromia
CIC officials, if a person claims constitutional review after 30 daysy t
informally refer or recommend such party to claim before the federaPCCI.
This may furtherexpose defendants into a vexatious position because his
opponent with the view to weakening him institutes an action in an
inconvenient forumThis can be redusd either by waysf demarcating the
boundaries of the jurisdiction between federal and state constitutional
adjudicator, or through adopting federal cheiddaw rules, whichrenders

the plaintiffa choice between several laws for a given €ase.

4.3. WHO IS COMPETENT TO RESOLVE JURISDICTIONAL
OVERLAP?

In Ethiopia, we have no clear mechanism or empowered institution to delimit

the respective competencies of federal and state constitutional adjuéficator,

unlike other federal countries that give the functiorth® highest court of

ordinary judicial structure (such as the USA, Canada, and Australia) or to a
specialized court (like Germany and Spah)While Art.32 of HdF
proclamation stipulated mi sunder st anding other t ha

48 Robert A. SchapiroPolyphonic Federalism: State Constitutions in the FederalrGpu
California Law Review(1999, Vol.87, Issue 6P.1468

49 SeeOromia CCIProcl. No. 168/2011 Supranote 17 Art. 20(5) and Art.21(4).

50 SeeA Prochmationissued to Amend Council of Constitutional Inqyifyrocl No.
798/2013, Art. 4(3)

5! Interviewwith Abdi, Supranote 3

52Amanda Frost)nferiority Complex: Should State Courts Follow Lower Federal Court
Precedent on the Meaning of Federal Lawanderbilt Law Review2015, Vol. 68, No. 1,

P. 93.

53 SeeAssefa,Supranote B3, P341.

54 Christophe,Sipra note 2, Pp.262263; Christophe Van der Bekednity in Diversityi
Federalism as a Mechanism to Accommodate Ethnic Diversity: The Case of Ethiopia
Zuerch/Muenster, Lit Verlag, 2012.316.
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can be resolvedhtr ough peacef ul nmfettasfasled,aHd-d  di s c
takes the responsibility tgives ol ut i ons . dtherrthen bordeh e t er
di s pmtite videst sense extend® deciding over the dispute of
jurisdictional overlap between the federal and testaconstitutional
adjudicators.

This assumeshe Hd- is a more competent body to resolve such conflict.
Moreover, as the composition of thenembes of the H& reflects the
sovereignty of each nations, nationalities, and peoples, on one hand, and they
arenot regularly engaged in law making that can cause conflict of interest,
on the othethand makes the BF is in a better position to be agsed to

such job. Consequenthhased on he scenario of Art. 32 of the IHo
proclamation that provides the proceelirrequired to be followed in
resolving such misunderstanding; if such kind of dispute arise, the House
first facilitate to disputant party to resolve their problem through amicable
dispute resolution in order to come up wéhvin-win solution andonly if

this fails it strives to give mandatory decision among parties on thei3sue.

5. SCOPE OF MUTUAL RESPONSIBILITY AMONG THE
FEDERAL AND OROMIA CONSTITUTIONAL REVIEW
ORGANS

5.1. CAN STATES REVIEW THE CONSTITUTIONALITY OF
LAWS/ ACTS OF FEDERAL JURISDICTION?

The FORE Constitution is silent on whether states review the
constitutionality of laws or acts of federal jurisdiction. However, there are
common issues such as shared powers, fundamental human rights, and
delegated jurisdictions which both tiers of governmastentrustedwith.>

For instanceas per Art. 9(2) of the FDRE Constitution, all federal and state
organs should ensure the observancietonstitution and alsoas per Art.

13 to respectand eaforce fundamertal human rights In such case,
constitutioral review is one of the mechanisms to ensure the adherence of
constitution and enforcing of such rights.

55 Constitutional Explanatory not8upranote 12P. 117,
56See FDRE ConstitutionArt. 9(1-2), 13, 55%5), 55(2a) and 52(2d), 80().
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According to Hamid, if aninterestedperson challenges the decision of
Oromia courts or tribunalas itinfringes his rights guaranteed in the ROC,
the CICcanreview such decision evahthe caseis broughtto it based on
federal laws’ Because, the claimant challenges the decision of Oromia
courts, not the federal law. But, if a perstrallengeshe constitutionality of
federal lawinstead ofdecison, such case should be brought before the
federal CCFE® This implies the Oromia CCI and CIC can't review the
constitutionality of federal laws. However, in connection to the jurisdiction
of ordinary courts to review the constitutionality issue under RB&RE
constitution, several scholars argue regular courts (even if they can't identify
whether federal or state or both tier courts) are empowered to adjudicate
constitutionality issue with the FDRE Constitution.

For instance, Dr. Assefa, the prominentaah on Ethiopian Federalism,
arguesdased on theontrarioreading of Art. 84(2Ji subor di nat e r eg!
issued by the executive and decision of gawemtal bodies other than

6 | a(statdand federgbroclamation) were left to the coudt8¥(Emphasis

added) n t he article, he doesnodt specify
or both) and scope of th@ower of each court to entertain the case. To the

author, this statement can be interpreted into three different scenarios in
relation to the power dftate courts to review the constitutionality claims on

the laws/acts of federal jurisdiction oarise under the FDRE constitution.

The first understanding is both the federal and state courts are empowered to

see the constitutionality issue of their regpecsubordinate legislation$he

Second scenario isthat state courts are empowered to see the
constitutionality issue of both federal and state regulation brought before

them. The third approach is only federal courts entertain the constitutionality

issue of both federal and state regulation and directives.

In this regard, the writer argues state courts are not empowered tesee
consttutionality of any federal lawBecauseprimarily state courts have no
original jurisdicti on thep rhavet deleghted a |

SInterview with Ob. Hamid Hirkiso, The Director of Oromia Constitutional Interpretation
Affairs at Oromia CIC, Finfinne, January 28, 2016.

58 | bid.

59assefa Fissehaonstitutional Aglidication in Ethiopia:Exploring the Experience ofdf,
Mizan Law Review(2007), Vol. 1, No. 1,P.16.
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jurisdiction® In other word, federal jurisdictions delegated to each level of

state courts are the maximum power of those courts on federal law, not
minimum. That is why the FDRE Constitutidmas not empoweredtate

courts to see thbasic error of law aroused on federal fwn that sense,
constitutionality issue is above error of laws. Thus, if states are not entrusted

to entertain basic error of |l aws of f
that they can entertain constibnality issue of federal laws since the
constitution is hierarchically above other ordinary laws.

For this reason, if constitutionality issues arise under federal law or with
federal constitution in state courtee courts shouldefer such matter tde
Federal CCI. But, ircasewhere subordinate lawsre indispute withthe
federal constitution in state courts, the constitution is silenthérview of

the writer, if the issuecamot be resolved by primary legislations based on
the principle of avoidancé? it's better to refer to federal courts having
original jurisdiction on the issue as state courts are not delegated to do so.

Hence, what is left to state courts regarding federal constitution is
guesionable. The Oromia Rgular CourtsRe-estblishment Proclamation
No0.141/2008Ar t . 3 st at e ssafegaardangrelé ctoarwd rsd h alv @
the FDRE and Oromia Constitutions. Silie cumulative reading of Art. 80

(4-6) of the FDRE Constitution that delegates federal jurisdiction to state

courts andArt. 3 of Oromia Cour re-establishmenproclamationmply that

the regional statefiaveto ensure the observance of tleeleralconstitution

by correcting unconstitutional decisions through indirect interpretation

80 SeeFDRE ConstitutionArt. 80 (4-6).

61 The FDRE Constitution delegate states courts to see factual matters of federal jurisdiction.
In such case, adelegation exceptional, it should be expressly provided and interpreted
narrowly. Thus, the silence of the FDRE Constitution presumed to be a denial of delegation,
not only on dealing cassation of the federal jurisdiction, but also constitutional disisete a
under the federal law or with the federal constitution in state courts.

52Based on the principle of avoidandesubordinate federal and state laws contravene a
primary legislation (proclamation), it is rendered null and void by the very reason of
suerior laws prevailing over inferior ones. Accordingly, direct constitutional revietlveis

last resort remedy, and the court must attempt to resolve the constitutional issues indirectly
through the application of proclamations before testing regulatioestlyi against the
constitution. Thus, there would be no need or way to test it immediately against the
constitution directly, before comparing its normative content with other primary legislations
which could offer solution§See Takele Soboka,Judicial Referral of Constutional
Disputes in Ethiopia:From Practice to TheoryAfrican Journal of International and
Comparative Law2011), Vol.19, No.1,P.107.
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(principle of avoidance) and, using theovisions of the constitution in their
day to day activity other than entertaining constitutional disgtiten this
regard, the HB decision on the case betwegfiy Dawe vs.Mahamad
Adem,alsq fortifies this argument? In this case, the Hocriticizesboth the
state and federal courts foon-quashing okaleof land between individuals.
This implies courts have thauty to quash acts likeale of land that are
constitutionally prohibited.

5.2. CAN THE FEDERAL CONSTITUTIONAL
ADJUDICATORS REVIEW OROMIA CCI/ CI C0 S
DECISION?

Art. 19 (1) of the FHoF Procl. No. 251/2001 stipulatehat there should be
exhaustion of local remedy at the state level on identity claims with the
possibility of review by the He. However, with regard to cases other than
identity isses no law allows or prohilsitwhether the decision of states
should bereviewed by the federal CEbF. Also, no cases happen yet on
the issue. In other federations, such as in USA, Switzerland, and Germany
though diversity is still possible in state caitthas to bechecked by the top
federal judiciary or constitutional court in order to avoid the risk of divergent
jurisprudence thais usually considered to be dangasto the functioning

and survival of federalisfi?. In Ethiopia, the FDRE Constitutioand ROC,

as well as the Oromia Cl@Ww, are hushed on whether theFHeviews or

not, if the state CIC renders decision that contravenes the federal
constitution.

However, arguably, even if there is a federal comity, such mutual respect as
it should be \ithin the federal constitutional supremacy, various scholars and
officials argue as theHoF exceptionally review state constitutional
adjudicators decisio?f. Because of, firstlyHoF is the ultimate defender of

63 Interview with Mr. Tashoma Girma, Member of Oromia CCl Legal Expert, Finfinne,
Jan. 22, 2016

64 Aliy Dawe vs Mahamad AdanHoF decision Sene 18/2007 E.C (June 25, 2015,
Unpublished)

85 Celin, Supranote26, P. 320

56 Confidential Interview with HE official, Addis Ababa, January 2016; Interview with
Melese, Supranote 46; Solomon Emiru,Compatibility of the Revised Oromian National
Regional State Constitution with the FDRE Constitution with Respect to Adjudication of
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the constitution and entrusted to correctoreous decision of any organ
acpinst the constitution as pért. 9 and 62(1) of the FDREConstitution.
Accordingly, the Hd- can review the CIC decision, not for the very reason of
involving the FDRE Constitution issue, but if the CIC decision violate the
FDRE Constitution. This emphasizes that the FDRE Constitution adopts the
doctrine of constitutional supremacy, unlike USAere theSupreme Gurt

can reviewstate decision wheinh violatesthe dederal law&’ This isbecause
USA follows federal law supreacy paramountcyglause)®

Another justification for lF to review the state CIC decision is the
consistencylauseof Art. 50(5)thatapply to all regional laws and acts based
on Art. 9 (1) of the FDRE Constitution. So, ifany contradiction happens
betweenthe OromiaCIC decision and FDREonstitution, HbF has the duty

to ensure consistency principle through reviewing such decision. In addition,
as per Art. 132) of both tiers constitution, states are required to interpret
chapter three of the constitoii in conforming to IHRstandardsdopted by

the country. Hence, ithe Oromia CIC decides against such international
standardthe HoF is required to correct the decision.

Finally, it is important to addresthe above arguments effect on states
autonomy.In view of that,if the HoF candecideon state divergent rights
that areprotected in better wajt's againstthe principle of federal comitas
such act amounts to arbitrargtrusion on states exclusive competence.
Exceptionally, if suchstaté slecison will have risk to build one political
and economic community arile survival of shared rule of federalisthe
HoF shouldhave the power to review such decisioBssides, wth respect
to convergentmatters the diversity of decisiorby state constitudnal

Constitutionality Issue and Its Possible Eff¢asU Faculty of Law, Umpublished LLM

Thesis, June 2011) 2.

57 In the USA, based on thBoctrine of6 adequate and i ndetheendent
Supreme court has no jurisdiction to review a state decision which is adequately based on
state grounds. Consequently, state decisions which extend protections beyond those
provided by the federal ogtitution will be respected by the federal courts and will not be
subject to review even if the case also raises federal constitutional issues only so long as no
& e d e r & lioldted. 8€eCelin, Supranote26, P. 318)

68 SeelL.F.M. Beselink, The Potection of Human Rights in Fedé@ystemsThe case of
Ethiopia, Ed. by Yimam,et. al Ethiopian Studies at the End of the Second Millennium
Proceedings of the ¥4nternational Conference of Ethiopian Studiésstitute of Ethiopian
Studes, Addis Abhla, Vol.3, 2002)Pp. 13651368.
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adjudicatorshould be respected and toleratedh®federal CCI/HF unless
such judgmentlearly infringes the FDREonstitution. In doingao, the HF
should be careful from over utilizing and misusitsgpower.

6. CONCLUSIONSAND RECOMMENDATIONS

The current model of constitutional interpretation in Ethiopiaperated by

the CCIl and the He at the federal leveThismandates assigned to the CIC

and State CCI in regional states except for SNNP that entrust the function to
Council of Nationalites The constitutional revievorgans at both federal and
regional level arempowered to perform their function independent of one
another. In Ethiopia, there is no legal parameter and institutional frameworks
that govern the relationship and the impactdofersity of recognition of
rights between the federal and state constitutions. However, even if states are
not required to adopt identical rightprovided in theFDRE Constitution,

they are required to guaranttdee protection of theights at least eqlido

what is provided in the FDRE&onNstitution. Actually, states including Oromia
have included severadentical rights,haverestriced some rights andhave
protecedsomerights better than the federal constitution. Also, the ROC and,
the FDRE Constitubn do order staes to follow the decision of Ho
precedent in interpretindpe rights guaranted in the regional constitution

Jurisdictional overlap on constitutional review betweée federal and
regional sate mechanmss may likely occur on entertaing state laws, and

final decisions of government bodies including judgreeqvenon cassation

over cassatiorcass. The Federal CCl and Hare currently accephg and
deciding cases decided by the Federal Supreme Court Cassation bench
through cassationover cassation This limits the Oromia CIC and CCI
autonomy to exercise their powers entrusted by the ROC. Also, the problem
of forum shopping is observed between each review system particularly in
the caseof period of limitations.

Further, this paperrguesthat the H& is the more appropriate organ to
resolve the jusdictional overlap since the IHois the ultimate defender of
the constitution and reflects the sovereignty of NNP. Elsewhere, regions
ensure the observance and respecting to the FDRE ithtiost through
indirect constitutional interpretation such as correcting unconstitutional
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decisions or acts and, guided by th@vision of the constitutionin their
regular activity other thadisposing ofconstitutional disputes. Further, the
decision & Oromia CIC should not be reviewed by Hp unless such
decision clearly violates FDRE Constitution asdo endangethe survival
of federalism.

For aforementioned shortcoming&rward the following recommendations:

1 There should be guiding rules anttosg governing institution that
regulates the relationship between state and federal constitutional review
to balance state autonomous interpretation and national unity principle.
In doing so, the rights guaranteed in state constitusbosld provideat
least equal or better protection than federally guaranteed rights and in
the event of the occurrence of lesser protection, there should be a strong
institution or mechanisms that correct such errors. To realize this, it is
better to establish a separatenstitutional court like most European
states with which Ethiopia shares the parliamentary system of
government.

T In order to reduce the possibility of jurisdictional overlap boundaries
of of the jurisdiction between federal and state constitutiondakwe
should be clearly demarcated. Consequently, there shoubdlipeone
jurisdiction where the plaintiff could bring suit, use system of having a
federal choiceof-law rulesin which the plaintiff has a choice between
several laws for a given case andifmrough requiring each party first
exhaust the remedies of state constitutions.

1 The Oromia ClCproclamation, Art.19(3) and CClistatute,Art. 18(2)
should be repealed since it limithe interpretation of fundamental
human rightsto the Hd- decision ingad of conforming to the
international human rights standards adopted by Ethiopia.

1 The Federal CCIl and Hoshould refethe constitutionality clains that
arealleged based on state laws, to the concerned regional constitutional
adjudicating organs.
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ALLOC ATION OF COSTS AND FEES OF CIVIL LITIGATION IN
FEDERAL SUPREME COURT CASSATI ON DI VI S
APPROACH REALLY FI T ALLG?

Kahsay Giday

ABSTRACT

In civil litigation resolving disputes through the regular courts has its own costs
and fees, either compulsory or voluntary, but inevitable. Allocation of these
costs and fees is one of the most contentiousjypadgent issues in all courts.
Litigant parties have compéve interest and claim, while justice and public
interest may support either. To adopt the most efficient and equitable allocation
system, jurisdictions tend to adopt indemnity, -matemnity or judgebased
principles with their respective exceptions.

In Ethiopia, the civil procedure law left allocation of costs and fees of civil
litigation to the full discretion of courts. Nevertheless, there are no guiding
principles on how courts can exercise this discretion. Unlike other jurisdictions

that adopted imilar approach, the Ethiopian legislature and courts fail to

develop uniform guiding rules and principles for allocation of costs and fees. In

its decisions, the Ethiopian Federal Supreme Court Cassation Division has
adopted the noimdemnity principle midly, though it has quashed decision of

| ower courts for | ack of adopting Ol ose

The main theme of this article is, therefore, to investigate if one approach really
fits to all cases irrespective of the outcome of the daismtion behavior of the
parties and costs incurred in light of these theories and principles in a
comparative perspective. The article argues that by any standard this approach
cannot pragmatically fit to all cases, partjeand litigation. It further agues

that lack of research based workable allocation regime is exacerbating the
backlog and delay of cases of the Cassation Division.

Key Words:Fee and Cost#\location, Loser Pays Principle, Noandemnity
Principle, Judgebased $stem
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1. INTRODUCTION

One,if not the main, mechanism of resolving disputethresugh the formal
proceeding.States have been responsible to open the door of access to
justices, essentiallynithe formal justice machineryhere have been efforts

to create conducive environment of access to  justice.

1 As an operative element of a state, there have been clear pressures up on
governments to make justice accessible to all. In the wording of Genn,
fiEvery civilized system of government requires that the state should make
available to all its citizens a means for the just and peaceful settlement of
di sputes bet ween them as to their r e
citizen has a constitutional right of acces8lo this end, governments have
incorporated access to justice in their ¢itason as a fundamental right

is not in subordinate laws but in the constitution, which is the supreme law of
the land. At the heart oficcess to justice is access to courts.

In accessing and resolving disputes by using courts, litigant parties inc
costs and fees. Once litigant parties incur these costs, they often times, than
not, require courts to allocate the costs fairly and equitably. The winner
requires them to shift the costs and fees to the loser while the later needs
them to do the oppds. Furthermorecourts are required to taketdn
consideration factors beyond the interests and claims of the parties such as
equity and public policy.

There are various theories and different practices across jurisdictions with
their respective justifid®ons and underlying exceptions. This article deals
with the allocation of costs and fees according to Ethiopian Civil Procedure
and the existingpractice only in the Ethiopian Supreme Court Cassation
Division in light of international principles and praets. This article is not a
full-fledge discussion of allocation in Ethiopian courts. Suffice it to mention
that as an apex court (worth of independent study), which checks appropriate
application and interpretation of laws in lower courts, it plays an
indispensable role, at least theoretically, in leading the move towards the
effective and efficient allocation of costs and fees of civil litigation.

INeil Andrews Fundamentals of Costs Law: LosersRensibility, Access to Justice, and
Procedural DisciplingUniform Law Review 2014) Volume 19,Issue 2, P96 seq.

2 Hazel Genn,Judging the Civil Justic2010, A.

3 For instanceseethe FDRE Constitution, Art.37
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To this end, section two deals with costs and fees of civil litigation briefly,

and section three deals withe theoretical underpinnings of allocation of

costs and fees. Theudh section discusses about the Ethiopian version of
costs and fees allocation regime whil
approach fits all 6 st andkabbef Tha lase Ca s s
section is devoted toonclusion andheway forward drawn from the whole
discussion.

2. COSTS OF CIVIL LITIGATION: A BRIEF INSIGHT

Civil justice systerfy as a wing of the entire justice system, has been urged to

offer redress to those whoswil right were violated and sanction those who

infringed those right8.Likewise, parties are expected to protect their rights

through the formal system by fulfilling the technical and legal requirements

if they opted to litigate. As a side effect ofdation, during any proceeding

there are an inevitable costs incurred by the parties to litiga@ften times,

these are costs and fees to access t|
incurred by the parties to hire a lawyer and to access or idenees.

There are various definition of costs and fees of litigation. The notion of

costs and fees in civil litigation, for the purpose of this article, covers
l'itigation preparation <cost s, fil1in
expenses, evidencests like: compensation for forgone incomes of witness,
experts and interpretetie list is endless.

Paying these costs, litigants need the court to make justice in allocating these
costs and fees of litigation. Correspondingly, courts are bound to,gamon

“There are two major componentsjo$tice Namely, Criminal and Civil. Throughout this

paper, civil justice comprises all areas of the justice system but not the criminal justice
system. It can be taken as a Osystem that e
others,andhavehose rights adjudicated and enforced®
SAlon Klement et al.Civil Justice ReformA Mechanism Design FramewqrR008 P53,

5The word litigation is chosen deliberately to single out the ADR mechanism in all its forms,

which are beyond the scope of thippa

The Ethiopian Civil Procedure Law fails to define what cost is while other many civil
procedure lawsry to list some elements. For more detail discussion, see The American Law

Institute, Principles and Rules of Transnational Civil procedure&merican Law
Institute/UNIDROIT, (Cambdge University Press, 2006p45; Stephen M. Gerlis and

Paula Loughlin,Civil Procedure, (Great Britain (200)], P370 seq. For UKjMathias

Reimann, ifra notd 1, P69 seq. for AustriaP513 seq.; Jack S. Emery et al., Westal

Studies: Thomson Learnin@jvil Procedure and Litigation(USA,2000)P177 seq.
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other things, deal fairly; ensure litigant parties are getting equal treatment;
the amount of time and money spent on case is proportionate to the amount
of the claim and the complexity of the issues Zetc.

However, the parameter of their respective veossn o f of air and
all ocationé is divergent. Evidentl!l vy,
shift all the costs and fees of the whole litigation to the loser. Conversely, the

loser party demands mostly, either each party should pay their rigspect
costs and fees; or, i f the court has
and only those costs and fees of litigation. In fact, situations realigtinaly

demand courts to taketon account factors beyond the sheer interest and
perspectivesopar ti es in the Ilitigation. The
wh at 6, -rangsg emougheo engulf issues beyond pafties: a while,

it is safe to conclude that there is no consensus on manner and ways of
determining the &r egaton coatbanckits alocatiannt 6 o

between, if not within, jurisdictions.

Fromthel i ti gant sd6 perspective, cost and
determine the price of access to justice but also will often have an important
impact on the strategy, conduand outcome of litigatiaf That is to say,

decision of courts manifestly affecigter alia, partiesd decisio
file or not; the kind of litigation strategy to adopt; how and how much to

invest and even whether to use formal mechanisms tr Ingoroper

allocation of the costs and fees may limit access to justice by increasing costs

and providing hurdle that prevents and discourages people from accessing

the court!

Likewise, there is also a concern that people may reach a compromise if
there is a practice of unfair allocation which seriously limits the

8For details see @rriding principles of justicéttps://www.justicegov.uk/courts/
procedurerules/civil/rules/ <accessed last on 12/07/2017>

For instance, to protect poor and vulnerable members of the society laws prohibit the
judges.

10 Colin B. Picker and Guy |. Seidmathe Dynamism of Civil Procedure: Global Trends

and DevelopmentgNetherlands, Springer International, 2D1826; Peter Cashman (PhD),

The Costs of Access to Courts ( Paper for presentation at Bar Association of Queens land
Annual Conference, 2007),P3

11 Mathias Reimann (ed.Gostsand Fees Allocating in Civil Procede, (USA, Springer
2012),P23 seq.
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constitutional right to appeal. It may also serve as a shield for strategic
litigants. If a litigant thinks she/he will lose a great deal of money in case the
litigation turned out to be succégk or unsuccessful, it will have huge
repercussion on the decision to litigate or not. Comparative study of more
than 30 jurisdimtcionisl i @anatchers, wWher e
the primary object, the financial burden of litigation may wellthe single

most important consideration in deciding whether to fight in court. Even if a

matter is deemed important enough, and even if the chances of success are
considered high, a party may not be able or willing to bear the costs of
litigation. &

On the contrary, appropriate allocation is believed to increase access to
justice and decrease frivolous and unreasonable litigation. Allocation of costs

and fees neven provide a basis on w
busi Wde addréss the problems, igdictions have adopted various
principles of allocation, which are discussed in the following section briefly.

3. APPROACHES OF ALLOCATION OF COSTS AND FEES IN
CIVIL LITIGATION: A BRIEF OF LITERATURE REVIEW

Different jurisdictions adopt various methods dibeating the entire costs

and fees of l'itigation. Some adopt t
adopt parties cover their respective costs. And, yet others leave it to the
discretion of the judge. In other terms, the first principle is known as
indemnity rule, the second nandemnity rule while the last is known as
judgebased systerif. Before we jump to discussion of each, it has to be
underlined that all systems have principles and exceptions that allow courts

to derogate from that principlé.For instance, in systems that adopted the

loser pays principle courts are allowed to deviate from the principle if law

121d. P4.

BTheodore Eisenberg et alyhen courts Determine fees insgstem with a Loser pays
Norm: Fees Award Denials to Winning Plaintiffs and Defendgi@srner Law Faculty
Publications, 2013 P1454

14 For more disussion on the classification of the rules see James Max€iosts and fees
allocation in civil procedurgethe American Journal of Comparative Law (2Q1@pl. 58,
Pp19899.

5Reimann Supranote 11, ap3 seq.
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clearly dictates not to shift the costs, bad faith of the winner, if the winner is
an indigent etc®

3.1. LOSER PAYS PRINCIPLE

In nonindemnit principle, parties are ordered to bear their respective costs
and fees of the litigation. The loser pays principle is, by far, the most widely
adopted principlé’ In this principle the loser party should prima facie
indemnify, or contribute substantiallowards, the costs and fees incurred by

the winnerpartyThose who adopted the Ol oser
pursue the full compensation of winning party and deterrence of frivolous
claims. The successful litigant can collect his/her legal astsfees from

the loser.

In fact, even within jurisdictions that have adopted the loser pays principle
variations are inescapable on how much should be shifted to the'%oser.
After studying more than 30 jurisdictions comparatively, Mathias made the
following eloquent conclusion:

The reality is much more complex: no system makes the

winner completely whole (although some come very close),

and even in the United States, some costs are shifted to the

loser (although usually only a very small part); most

juisdi ctions operate somewhere in
principle a legal system proclaims says little about which

costs (and which amounts) are actually shifted to the loser:

some jurisdictions announcing the
charge the loserfornmor e t han in tThe United
world of cost and fee allocation in civil procedure is much

better described as a broad spectrum. On one end are the
systems that shift nearly all of
to the loser; in the middle, we fimdany jurisdictions shifting

18For instance, See James Maxi€opst and Fe Allocation in Civil Procedure the
American Journal of Comparative Lg2010) Vol.58,Pp 2062003

17 Avery W. Katz,Indemnity of Legal Feeg300(Georgetown Universit#999),P63.
¥Andrews Supranotel, P295

Jennifer Corrin CareCivil Procedure andCourts in the South Pacific(Australia,
Cavendish Publishing Pty Ltd, 2004P257.
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substantial parts, but not nearly the whole; and at the other
end, only a fraction of t he winne
(Emphasis Added)

As can be understood from this conclu
loser py s all o t he costs of t he Wi nner
Furthermore, t he pri me pur pose of i
compensation for a risk to which a litigant has been exposed, [but] to refund

of expenses a é°t Thia | rliley refticta cbasic r jestice. 0
Responsibility for the winnerds cost:¢
defended a losing causk.

In exceptional circumstances provided by law, the court may withhold or
limit costs to the winning party when there is clear justifaatfor doing

s02? For instanceif the case is based on family law, courts can or sometimes
even to exempt the loser party from covering the costs and fees of litigation,
provided the conditions are fulfilled. To this end, in systems that adopted the
loser pays principle, courts are allowed to deviate from the principteef

law clearly dictates not to shift the costs, if the winner is in bad faith, if the
winner is an indigent. There are other exceptions like small claim cases,
family law disputes, labaucases, social security cases, consumer litigation,
tort casesetc?

3.2. NON-INDEMNITY PRINCIPLE

Regarding the systems who have adopted theimademnity principle, the
justification is,inter alia,it o pr ovi de accthepgorand t he
otherrisk-a ver s e ?pTheresi® a puldlic need for open access to all.
Costs and fees of litigation should not preclude parties from bringing their

20Cost andFee Allocation in Civil Procedure Republic South Afric#2. available at
www.personal.umich.edw last accessed 241/2016.

2INeil Andrews,Supranotel, P295; The American Law Institut@®rinciples and Rules of
Transnational Civil Procedures American Law Institute/UNIDROIT (Cambridge
University Press2006),P45.

22Neil Andrews,Supranotel, P297.

23For further detidiscussion see Supra neté, Pp16-19.

2John F. Vargot he American Rule of Attorney Fee Al
Access to Justicd2 AM. U.L.Rev. 1567, 1594 (1967) cited by James Maxeir@osts and
Fees Allocation in Civil Procedurehe American Journal of Comparative Law (2010), Vol.
58,P198
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claims or defending suits brought against them. Accordingly, parties in
litigation must generally bear theawn expenses. The American Supreme
Court has listed the following three illustrative justifications:

i éin many cases the result of litigation is uncertain and, as a result,
it is unfair to penalize losing parties by assessing costs and fees for
merely afending; if losing parties were forced to bear their
opponents' costs and fees, "the poor might be unjustly discouraged

from instituting actions to vindica
and fees would likely increase "the time, expense and diffieudfie
proof" in any given case and fAwoul d

admi ni st r at?(Bnphasisfaddgdy st i ce. 0

Pragmatically speaking, there IS no
indemnity, and 6each part yindemroty er s h
principles?® Even in the US that has adopted long tradition of adopting non
indemnity principle there are research based calls for costs and fees shifting
for Aindemnification would reduce fri
and lower litigation cost§’ Still those who adopted the hybrid method have
principles and exceptions.

3.3JUDGE-BASED SYSTEM

As the name indicates, this approach holds that the allocation of costs and fee
of litigation is decided not by legislation, but, left to the discretion ofjgsd

There are jurisdictions that adopt this approach including South Africa
Israef®, and Ethiopia. Advocates of this system list many advantages, which
are summarized as follows:

25)ohn Yukio GotandaAwarding Costs and Attorneys' Fees in International Commercial
Arbitrations P2, available athttps//www.cisg.law.pace.edu/cisg/biblio/gotanda.html#21
<last accessed on 27/08/2017>

26 Even in the US noindemnity rule, there are states within the federation who adopted the
loser pays principle. For detail discussion see Marie GrypAssessing the Etts of a

i L os er RuRarytbeAmericahegal SystemAn Economic Analysis and Proposal for
Reform Rugers Journal of Law & PublRolicy (2011),Vol.8: 3Pp59597.

27 see Marie Gryphon, Id; Eric Helland and Jumgmo Ydéstimating Effects of English
Rue on Litigation Outcomg®/orking Paper, Rand Justicépfrastructure, anénvironment,
2015, P1.

28 Cost and Fee Allocatiorgupranote 20.

29 Theodore Eisenber&upranote13,P1453
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AA plausible additional approach to allocating litigation costs is
to ves full responsibility for assessing them in the institutional
actor with casespecific expertise, with no affiliation with the
litigating sides, and with a presumed interest in promoting justice
as each individual case requiréise judge. Such a judgeenered
system could,in theory, effectively addresshe problems
associated with the litigation cost allocation methods already
described. It might, for example, avoid the systematic
underpayment of litigation costs in countries with feeedount

or percentgebased reimbursement schedules since the judge
can adjust the amount awarded as each case warrants. A-judge
centered system might also avoid the harshness of litigating
parties with reasonable but losing claims having to bear the full
litigation costs otheir opponent®*(Emphasis added)

This system gives a judge to decide allocation of costs and fees of
litigation on caséy-case basis. It is the most flexible system.
However, it lacks predictability; and is uncertain. None of the parties
can be able tguess in what ccumstances can the court shoft not

shift to the other. Judges may also easily abuse it in case the law or
Supreme Court fails to come up with practicable guidelines.

To rectify, or at least to reduce, the pitfalls of the unpredictapil

jurisdictions have developed clear guiding rules on how courts should

exercise the discretion in light of fairness and justicEhe discretion

is expected to be fAnexercised judicial
principles in relation to the facts f t h é The ayddelings are

developed through practice by the courts themselves.

39 |bid.
3! Ibid andMarie Gryphon Supranote 26
32 Corrin Care Supranote19.
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4. ALLOCATION OF COST AND FEES IN ETHIOPIAN CIVIL
PROCEDURE LAW

This section provides indispensable background information about the
Ethiopian legal rules governing tlogvil litigation costs and fees vi&vis its
practice inthe Federal Supreme Court Cassation Division.

4.1ALLOCATION IN THE CIVIL PROCEDURE LAW

As discussed in section 3 of this research, there are various theories and
practices adopted by jurisdictionsthvitheir respective justifications. The
Civil Procedure ©de of Ethiopia, which is designed to regulate the process
of civil litigations, has plainly left allocation of costs and fees of civil
litigation to the discretion of courts as follows:

Unless othewise provided, the costs of an incident to all
suits shall be in the discretion of the court and the court
shall have a full power to decide by whom or out of what
property and to what extent such costs are to be paid and
to give all necessary direction® this effect® (Italics
added)

According to this provision, courts in Ethiopia have a full power to make a
decision regarding not only the amount but also who should pay. The only

' imitation is oO0if provided ot gioar wi seb
the law gives unlimited power to the courts to decide who should pay, from

what property and to what extent the party should pay.

There is slight difference in the wording of the Amharic and English versions

of the provision. First, the Amharicveessn st ates that ounl e
by other | awsd whereas the Engl i sh
providedo with no indication as to ho

In the wording of the English version, it leaves a room for parties to agree or
law can dictate otherwise; but, in the Amharic version no indication as to the
first. There are manynanswered questions. Of theskstfy, can this be

interpreted, as courts have no discretion to decide if the parties, especially

33Civil Procedure Code of the Empire of Ethiopia Decree No. 52/1865462
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the loser, are able tdhgw special circumstances? Secondly, the English
version makes it mandatory for the co
while the wording of the Amharic version connotes thesgality. The

Ethiopian Civil Rocedureprovides courts to decide allodan of costs and

fees on casby-case basis.

This gives them maximum flexibility to accommodate changing
circumstances taken into consideration the nature of the litigation, behavior
of the parties, time taken etc. to make equitable and fair allocatioastd
decisions. Nonetheless, the pitfall of this unlimited power lies at creating
legal uncertainty due to the unlimited power and lack of guidelines on how
the courts should apply their conscience, evidenaed the facts to make

fair and equitable désions.

Neverthel ess, if the judge decides th
then the party for whose advantage the allocatiocosfs and fees has been
decidedii s h al | prepare an itemized bill of

incurred in the s i ¥ Likéwise, the law requires the party to file the bill in

the court of judgment and a copy of that bill be served to the other party.

This in turn, indicates that the laws are in favor of litigation, oral or
otherwise, on the issues of allocationcosts and fees in civil matters. This

can further be substantiated by the rule that follows and demands the court to
adjourn the case for fconsidering the

appear on such day. 06 Furt heucmthe e, t h
amount Awhich in its opinion is exce
proper for the attainment of justice or for the defending of the rights of any

partyo provided that it considers the

High emphasis is given to the atltion of costs and fees of litigation though

the |l aw fails to expound on what grou
costs and fees. Especially, after the court makes a decision as to the
allocation of cost and feéhe law provides serious consgpces if any party

deviates from the order of the cofttin a similar manner, the law clearly
demands that court once it renders its judgment concerning the allocation of
costs and fees, it has to include in its decree, operational part of the

34 Civil Procedure Code of the Empire of Ethiopia Decree No. 52/186363(1)
35 Civil Procedure Code of the Empire of Ethiopia Decree No. 52/1865164(1)
36 Civil Procedure Code of the Empire of Ethiopia Decree No. 52/1965
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judgmentiit he amount of costs incurred 1in
or out of what pr op e ritityhasgoube hotetthas t s ar
parties can appeal on the allocation of costs and fees but such appeal is
final.®

4.2ALLOCATION OF COSTS AND FEES IN FDRE FEDERAL
SUPREME COURT CASSATION DIVISION

The Federal Supreme Court is the highest judicial organ in the Ethiopian
federal judicial syster® Its counterpart in the regions has similar position
on regional matter®, Currently the decisions of the Fedg Supreme Court
Cassation Division are binding on all levels of courts. In the wordingeof t
Federal Courts Ramendment P o c | a miatérpregation éf a law by the
Federal Supreme dirt Cassation Division in its judgments made with not
less than iffe judges shall be binding orederal and regional courts at all

| e v &1t s thére, to correct fundamental error of law for the purpose of
uniform applications and interpretations of [4w.

In exercising this power, the apex court has made many binding
interpretations concerning 6error of |
20 volumes of its binding decisions. One of these is regarding allocation of
costs and fees of civil l'itigation. I
decisions, the Cassalti Division has made it clear that the principle adopted

37 Civil Procedure Code of the Empire of Ethiopia Decree No. 52/1863.83 (1) (e)

38 Civil Procedure Code of the Empire of Ethiopia Decree No. 52/1965, Art. 466

39 FDRE Constitution Art.80.

40 It is worth mentioning that the Federal Supreme Court Cassation Division is currently
exercising Cassation over Cassation on any matters decided by Federal and State courts;
though Scholars are raising critical questions. For detail discussions Murald Réview

of Decisions of State Courts over Sate Matters by the Federal Suprente Miaan Law

Review (2007),Voll, No.1, Pp60-74; Mehari RedaeCassation over Cassation and its
Challenges in EthiopiaMizan Law Review (2015), Vol.9, No.Pp175200

41See Federal Courts Renendment Proclamation No.454/2005, Art. 2 (4)

42The Decision of FSCCD should not be equated with enacting laws. Its power is limited
only to rectify the fundament al error of | aw,
commited in interpretation. If the Cassation division acts in the other way, it is another act
that amounts to interference of powers of the legislature. For critical analysis of the flaws in
the decisions of the cassation, see Bisrat Teklu and Markos Debetege for Aptness:
Fighting Flaws in the Federal Supreme Court Cassation Divisiavailable at
https://www.ju.edu.et/[last accessed 21/09/2017
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in Ethiopian procedure | aw i%Therinci |
Division confirms that whether the loser should pay or not, is left for the
discretion of the courts, utterly of which thesér pays, is an option. In these

same cases, the Division also adopted some guiding exceptions to the basic
rule

Of the 20 volumes of binding decisions of the Division, there are*four
pertinent cases worth of special discussion. The writer optedstoisdi in
ascending order of the published volume as follows.

4.2.1 Case One
In Abebaye Abi Deraweq V. Ato Yigerem Feye case, the court that had first
instance jurisdiction rejected both the claim and costs of the petitioner (Wro.
Abebaye Abi)! The petitioner hd appealed to appellate court which
confirmed the decision of the lower court regarding the recovery of the court
fees, though dismissed the claim. Thehe petitioned to the Cassation
Division to reverse the decthsdlaoon of t
of the plaintiff is rejected by the court, it is error of law to order the
defendant to pay the <costs of t he |
Cassation Division has reversed the decision of the Supreme Court stating
Aaccor di ng AeaQivil Pricéddréd QoYle obHthiopiah court fees
are covered by person who is suing un
It further held that if the respondent made unfounded claims which were
dismissed both by the appellate and lower courts; there iegal ground
that the defendant had to cover the costs and fees. Ordering the petitioner to

43SeeW/ro. Abebaye Abi Deraweq V. Ato Yigerem Feye, Federal Supreure@issation
Division Binding Decision, File No. 4628, Vol.12 Pp320321; Ethiopian Revenue and
Customs Authority Dire Dawa Branch V. W/ro Hindeya Endris, Federal Supreme Court
Cassation Division Binding Decision, Cassation File No. 83%a1,14, p129130, Youtek
Construction Plc V. Ato Fuad et al, Federal Supreme Court Cassation Divisassation

File No. 91103, Vol.15 and Vol.1Bp188190; Ato Kinfe W/senbet V. Ato Sileshi Bekele et
al., Federal Supreme Court Cassation Divisi@assation File No9859 Vol.18,Pp96-99.

44 See W/ro. Abebaye Abi, Federal Supreme Court Cassation DiyiSienNo. 46281,
Vol.12 Pp320-321;, Youtek Construction Plc V. Ato Fuad et al, Federal Supreme Court
Cassation DivisiofCassation File No. 91103/0l.15 and Vol.16Pp 188-190; Ato Kinfe
W/senbet V. Ato Sileshi Bekele et al., Federal Supreme Court Cassation [Hilisidlo.
98593, Vol.18Pp96-99.

4The decisions of these cases are rendered in Amharic and the writer provides translation.
4®For detail facts of the case, 9&#ro. Abebaye Abi DeraweqV. Ato Yigerem Feye, Federal
Supreme Court Cassation Divisidfile No. 46281, Vol.1Pp32G321
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indemnify the respondent is, therefore, is wrong interpreting of the law
which has to be corrected. Here the Cassation Division is right if the loser
pays princife is to be followed; the reverse would be true. That is to say, the
defendant has won the case, and then plaintiff may be ordered to indemnify
the reasonable costs and fees of the litigation.

Unfortunately, the Cassation Division reversed the decisidrihe lower

courts though it ordered the parties to cover their respective costs in the
Cassation. As can be discerned from facts of the case the petitioner has come
from Gambela region, hired a lawyer to defend the case, court fees incurred
in the Cassan Division, appeal including court fees, evidence and other
costs. The Cassation Division ignored the principle of the loser pays
principle, which has been claimed to be adopted by lower courts.

4.2.2. Case Two
The petitioner, Ethiopian Revea and Customs Authority Dire Dawa
Branch, has argued that the issue of allocation of costs and fees has to be
entertained in the execution file not on the judgment file, which has already
become dead fil&. The Cassation Division has dismissed the argirén
the petitioner and affirmed the decision of lower courts by stating litigation
of allocation of costs and fees should be presented at the court where the
judgment was rendered in a file of a judgment pursuant to Art.183 of the
Ethiopian Civil Frocedue Code, for it is part of the judgment. Likewise,
execution is possible on a matter up on which judgment is rendered by virtue
of Art.378 of the same Code. It further states that courts should exercise
their discretion by allowing parties to litigate ohetissue of allocation,
amount and even whether the costs and fees claimed by the party are really
incurred or not.

4.2.3. Case Tree
In another case, the Division holds that the main objective of the rules of
costs and fee is to prevent folous litigation?® Then, if [lower] courts
affirm that the litigation has no legal basis, the party who causes those costs

47 For detail facts of the case, sE¢hiopian Revenue and Customs Authority Dire Dawa
Branch V. W/ro Hindeya Endris, Federal Supre@eurt Cassation Divisiofrile No.
83701, Vol.14Pp129130.

48 For detail facts of the case, s¥eutek Construction Plc V. Ato Fuad et al, Federal
Supreme Court Cassation Divisigfile No. 91103 Vol.15 and Vol.1®p 188190,
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and fees should indemnify the party who sustained unnecessary costs.
Likewise, the Division added, that it can be discerned fronctments of
the Civil Procedure provisions that t
loser pays all the costs and fees incurred by the winner. Conversely, the
Cassation Division stressed that it is also against the objective of the civil
procedure to fiect the question of costs and fees indemnification if the party
who is causing them is in bddith. After giving this reasoning, the Division

has reversed the decisions of the lower courts who have denied the winning
party while the loser is in bad faitf’The Cassation Court criticized lower
courts for failing to give decision on the issue of shifting or not shifting of
the costs and fees of the litigatith.

Regrettably, the Division left uncertainty whether courts should only adopt

the loser pays primgle in case of bad faith. That is to say, is bad faith the
precondition to decide the costs and fees to follow the judgment? Can the
indemnity cost be justified by the mere fact that loser has been found to be
wrong, in fact or law? Alternatively, is amgisconduct a requirement? Are

there circumstances where parties are ordered to cover the costs of each side?
These and other similar questions ar
decision.

Unfortunately, the principle adopted by the Division was noheygplied to

the costs and fees incurred in the Di
fact, the winner who has been denied appropriate cost recovery by lower
courts is also denied in the Division. What the Division did was, it remanded

the casetothe ower <courts to decide on od6all o
the parties are O6ordered to bear thei
incurred in the Division.

4.2.4 Case Four
In this case, after ordering the winner party to prowadeof costs, lower
courts have rendered a decisianter alia, on allocation of costs and fees of
the litigation®! The loser has presented his petition to the Cassation Division,
among others, to reverse the decision by arguing that lower courts have

49 bid.

50 bid.

S1SeeAto KinfeW/senbet ¥ Ato Sileshi Bekele et al., Federal Supreme Court Cassation
Division,File No. 98593, Vol.18p96-99.
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committed fundamental error of law to render the decision and if the decision

is reversed then there is no issue to indemnify. The Cassation Division has
affirmed the decisions of lower courts by stating that allocation of costs and

fees by ordering the los¢o indemnify the winner as far as the courts can
render their decision based on | itigse
and other similar circumstances. Herdne Cassation Division seems

impliedly, to list some guiding principles that lower ctaushould take into
consideration

However, the Cassation Division ordered the parties to bear their respective
costs and fees incurred at the Cassation Division, irrespective of the outcome
of the case, costs incurred, stand of the parties and thgatilith behavior.

The winner of the litigation has incurred visible costs like advocate fees,
court fees, forgone opportunity costs and other costs to defend the case.

In all its published binding decisions, including the cases udideussion,

the Divisian rigidly follows one approach; each side of the litigation should
cover the costs of litigation irrespective of the nature of the case, behavior of
the parties before or during litigation, costs covered, time taken to complete
the case et

4.3. DOES THE ONE ALLOCATION APPROACH FIT ALL?

One may argue that the prime purpose of Cassation Division is not to
entertain cases as regular courts but to check of if the laws are correctly
applied and interpretation by all courts in their respective jurisdiction. It
reverses if courts of any level have committed fundamental error of law, not
to entertain the facts of the case. Consequently, allocation of costs and fees
of civil litigation is not a fundamental issue at the Cassation Division.

However, this argumentogs not make sense for a number of reasons. First,
everylitigation has its own costs and the right person should pay that cost.
Parties pay huge cost to proof their claim or defend claims brought against
them. Court fees, advocate fee, transport and acwatation costs are only
some of these costs incurred. Second, if lower courts erred in interpreting or
applying laws and have awarded costs mistakenly, it would be unjust for the

52See allFederal Supreme Court Cassation Division \A@I0L
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party who has won in reversing the judgment. For this person winning may

be urned to be losing in reality given the huge costs and delay of decisions

in the Federal Cassation. Third, even though the loser party committed no
fault at all, this does not mean that the winner party should shoulder the costs

and fees alone. Fourth, tifie Division is desired to provide justice then, it

should render justice fully, from all perspectives. Fifth, if the Division is to
correct Ofundament al error of |l awbd it
costs and fees. Six, if lower courts areueqr ed t o adopt t he
principle why not the Cassation Division. In one system, how can one expect
different approaches, at least, theoretically? Is the spirit and letter of the law
demands courts to shift the costs and fees towards the losadfaith; is

the Division above the law?

Adopting the norindemnity principle inflexibly all times, for all parties, in

all cases irrespective of the outcome of the case would keep on, the existing
public outcry, backlog and delay of cases. It would bsued to treat all
individuals, petitioners and respondents, identical while justice demands
otherwise. What if the losing party petitioned with a full knowledge of the
outcome of the case? What, if that party or his advocate clearly contributed
to the wrang interpretation of laws at lower courts?

Even the loser who acted in bad faith showing illegitimate behavior in the
courtroom to win the baseless or vexatious claims will pay no costs and fees
of the litigation initiated inappropriately to merely hartss winner party. It
would be unjust and incomprehensible for it is a matter of inherent justice
that the person who causes damage intentionally to others should make it
good>3

To decrease unfounded harassment and frivolous litigation, losers with bad
faith should pay the costs and fees of civil litigation at the Division. The
party who lost the case due to his/her frivolous claims must bear the costs
thereof to deter similar acts and conducts if it is proportional and the winner
acted in good faith.

Howe\er, caution must be taken that the practice of the Cassation Division
must not deter reasonable and meritorious claims for fear of incongruous

53 Andrews,Supranote 1, R97.
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allocation of cost$? If the Division adopted the loser pays all, petitioners
who have no financial capability toover the costs and fees of the whole
litigation would be discouraged to bring their case to the courts.

The downsides of orapproach fitsall-cases should be reducing by adopting
hybrid system that incorporates maximum amount of attributes of the three
systems while keeping pitfalls to the least possible. To this end, the Division
should develop workable guiding principles that helps to build a more
efficient and equitable allocation system. The system should provide
fairness to prevailing litigants if ust i ce de mandmakigo . Ab c
parties financially responsible for unreasonable claims and defenses will not
only release wholly justified victorious parties from their financial burdens
but also free up the courts, to hear more meritorious ca®3he costs of
litigation are expected to be more affordable and more proportionate to the
value and complexity of the case.

If the current approach of Cassation Division persigiB)ning means

practically losing. Coupled with the high costs and delaglispensation of
Cassati on caapsperso,acthhef iGesneal | 6 cases al
continue dismissing the sense of effective and equitable allocation of costs

and fees system. Above athe norindemnity principle would not be always

consigent with promoting just, cosdffective and efficient resolution of

disputes.

5. CONCLUSION AND THE WAY FORWARD

Courts have full discretion of allocating costs and fees of litigation in
Ethiopia. This discretion is guided by neither clear practically dravies

nor legislative rules that can reduce the dangers of wide discretion. The
6devil 6 is observable in the practic
discussed in this article, section 4, there are divergent practices of allocation

of cost and fees ofivil litigation. Besides, the Cassation Division of the
Supreme Court has adopted one Oapproa

54 Maxier, Supranote16,P198

55David A. Root, Attorney Feeshifting in AmericaComparing, Contrasting, and Combining

the AAmerican Rul geol Bbd AERWGLIi &hCOMPS80L. Rev.
P617.
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One may argue that the prime purpose of Cassation Division is not to
entertain cases as regular courts but to check of if the laws are correctly
applied and interpretation by all courts in their respective jurisdiction. It
reverses if courts of any level have committed fundamental error of law, not
to entertain the facts of the case. Consequently, allocation of costs and fees
of civil litigation is not a fundamental issue at the Cassation Division.

However, this argument does not make sense for a number of reasons. First,
everylitigation has its own costs and the appropriate person should pay that

cost. Parties pay huge cost to proof their claimndefend claims brought

against them. Court fees, advocate fee, transport and accommodation costs

are only some of these costs incurred. Second, if lower courts erred in
interpreting or applying laws and have awarded costs mistakenly, it would be

unjust forthe party who has won in reversing the judgment. For this person
winning may be turned to be losing in reality given the huge costs and delay

of decisions in the Federal Cassation. Third, even though the loser party
committed no fault at all, this doe®thmean that the winner party should

shoulder the costs and fees alone. Fourth, if the Division is desired to provide
justice thenit should render justice fully, from all perspectives. Fifth, if the
Division is to corr e,dtshouldfincompdratariaavs t a | e
of allocation of costs and fees. Six, if lower courts are required to adopt the

0l oser payso principle why not the Cz¢
can one expect different approaches, at least, theoretically? Is the spirit and
letter of the law demands courts to shift the costs and fees towards the loser

in badfaith; is the Division above the law?

The author argues that this rigid approach is practically dismissing the need

to have efficient and equitable allocation of castd fees. He calls the court

to discourage bad faith litigants whose acts/behaviors is defeating the prime
purpose of effective and efficient resolution of disputes, through courts, by
bringing petitions based on clogone di ss
and even intended to harass parties declared winners by the courts to the
extent of eroding trust and confidence on the justice system.

Treating all litigants, petitioners and respondents, identically would dismiss
the very nature of building effient and equitable system of allocation of
costs and fees of litigation. How can one expect courts to treat individuals
found in bad faith either in the actions that led to the litigation or in the
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conduct of litigation be treated identically with thosaonare innocent and
their right is violated by those who acted in Haith: vexatious, wantonly or
for oppressive reasons.

To decrease unfounded harassment and frivolous litigations, losers with bad
faith should pay the costs and fees of civil litigatiah the Cassation
Division. The party who lost the case due to his/her frivolous claims must
bear the costs of that to deter similar acts and conducts.

However, caution must be taken that the practice of the Cassation Division
must not deter reasonable dameritorious claims for fear incongruous

all ocation of costs. I f the Division
approachdé, petitioners who have no fi
fees of the whole litigation and other individuals whasal situation
demands special treatment would be discouraged to bring their case to the
courts.

By decreasing frivolous and unreasonable litigation, the Federal Supreme
Court Cassation Division can alleviate case delay and backlog arising from
an overwhéming number of meritorious and frivolous cases. The Cassation

Division should deliver a strong message to bad faith and frivolous litigants
to think very carefully to petition to it or be ready to pay the price of failure.

Lower courts should allocate ¢esand fees of litigation taking it seriously

and appropriately. The Supreme Court must urgently provide research based
detailed working guideline and the Cassation Division must develop by its
practice clear case that can vividly lead lower courts tatipeaefficient and
equitable allocation of costs and fees.

Thelegislature should reform theid@l Procedure Bw to meet the upo-date
demands and developments of allocation of costs and fees regime.
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KENNINSAA FI BARREESSA MURTII DHIMMOOTA HARIIROO
HAWAA SAA MANNEEN MURTII OROMIYAA: SEERAA FI
HOJIMAATA*
Tafarii Baggalaa**
Angeessaa ltichaa***

ABSTRACT

This article critically examines the way civil case judgments are being rendered

and written in Oromia Regional State Courts by taking Ethiopian Civil
Procedure Code of 1965 and principles of judgment writing as a framework,

and analyzing data gathered thugh interview, questionnaire, and case review

to know the practical problems and their root causes. The overall finding of the
research showghe existence dégal and practical problems in rendering and

writing effective civil judgments both at first fasce and appellate courts of the
Region.On balance, however, the problems are more prevalent at first instance
courts than appellatecourts These problems are mainly attributable to

i nadequacy of the | aw, mi si nt ethigar et i ng
behavior, lack of giving due attention to cases by judges, poor internal
controlling mechanisms to ensure accountability of the judges, the existence of
case | oad on judges, we ak cooperation
Accordingly, the artite recommends the revision of Ethiopian Civil Procedure

Code, continuous training for judges, strengthening internal controlling
mechanisms to ensure accountability, increasing the number of judges in line

with the existing case load, and enhancing coopgraon of court sé st

Key words: Civil Case Judgment Rendering, Civil Case Judgment Writing,
Principles of Judgment kng, Civil Procedure Code, Oromiaddrts

*Barruun kun qorannoo bara 2009 Inistiitiyuutii Leenjii Qggsota Qaamolee Haqgaa fi Qorannoo

Seeraa Oromiyaan (ILQSOn) mataree6 Kenni nsaa fi Barreessa Murti:i M
Xiinxala Rakkool e ejedBueireatti gaggedffameditarg¢ keessaa tabamtibatee kan

dhiyaate dha. Qorannicha gaggeed odeeffannoon godinaalee Oromiy&3Shawaa Bahaa, Arsii,

Arsii Lixaa, Shawaa Lixaa, Wallagga Bahaa, Harargee Bahaa, Harargee Lixaa, fi Shawaa Kaabaa),
aanaalee godinaalee kanneen keessatti argabfaf Ad a a ma a , Adadaa, Shaashar
Negeellee Xiyoo, Itayyaa, Amboo, Dandii, Guutoo Giddaa, Diggaa, Baabbillee, Haromayaa, Ciroo,

Odaa Bultum, Giraar Jaarsodi Gabra Gurraachaa)fi Sadarkaa Naannoo (Finfinnee) irraa
funaanameera. Haaluma kanaan;dpaffiin 107 abbootii seeraa fi abbootii alangagmutameera; af

gaaffin 99 hooggantootaa fi ogeessota manneen murtii,waajjiraalee hagaa, poolisii, bulchiinsa
manneen amala sirreessaa, fi abukaattota wajjiin godhameera; galmeewwan b#&@020dduutti

mu r t al35sadarkaa manneen murttiunda ira s akat t ad a ma méeronny Seera b al at a

Adeemsa Fal mii Hariiroo Hawaasaa, fi hBuwybeaam uuwwa
gorannichaaswoorkishooppiif dhihaatee yaada hirmaattotaan gabbatég@oaannicha gulaaluun
yaadan kan gabbisa®b. Habtee W/SanbaQ b . Tuul ii Baayédi saa, Ob. War ¢

Abdii Gurmeesaaf galata guddaa gabnadagorri kan jiru yod a 6 e kgnamalbarreessitootaa ti.
**L.B (Yunivarsiitii Addis Ababaa), LL.M (Yunivarsiitii Siivil Sarvisii ltoophiyaa); Qrataa Seeraa
ILQSO; Teessoo imeeliekele.teferi@yahoo.cam

*** L.B (Yunivarsiiti Haromayaa), Kaadh.LL.M (Yunivarsiitii Arsii); Leenjisaa ILQSO; Teessoo
imeelii: angessa@gmail.com
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1. SEENSA
Hojiin mootummaa akkaataa uummat aaf i
foi kana taduu dhabuun ittt gaafat ar

Mootummaa Rippaabilika Dimokiraatawaa Federaalawaa Itoophiyaa (RDFI)

fi Naannoo Oromiyaa ifattitumaniirul Manneen murtis gaamolee

moot umma a hundeessan keessaa damee t
i ftoominaa f. tot gaaf at amummaa kana
murtiis karaawwan gajeeltoon iftoominaa fi itti gaafatamummaa ittiin

ibsamu u dandadan k e e s?°shAkka yaadsiraeettit gatulk o d h ¢
kenninsa murtii jechuun barreessa murtii jechuu miti; yeroon jalgabbii isaas

yeroo abbaan murtii falmii guyyaa dhumaa dhagahuu®rsignninsi murtii

dhimmoota gulantaan walgabatanii jiraniif ¢gressive steps) barreessa
murtiif barbaachisoo taodani. fi gar ge
agarsiisd. Fakkeenyaaf, ajajawwan adeemsa falmii keessatti kennaman
keessatti, ijoo dubbii gabuu keessatti, gaaffii gareewwan kaasuu barbaadan
simachuunkeessummeessuu ykn diduun kufaa gochuu keessatti, sanadoota
fudhachuu ykn kufaa taasisuu keessatti, guyyaa beellama kennuu ykn
dhorkuu keessatti, dhimmoota xiinxaluun murtoo tokkorra gahuu keessatti, fi
falmiiwwan dhagahuu keessatti dhimma calaqgisu °dBarreessi murtii

ammo o bakka dhi mmoot ni kenniinsa mu |
cuunfamee i tti dhiyaatu dha. Waan t a
hi dhata guddaa kall atti. tade waliin
barreessaa kandursikkak t ade hubachuun ni dandabdas
Ha a t adu mal e e, | amaan i saaniiyyuu
gaafatamummaa mirkaneessuu keessatti gaheen gaban guddaa dha. Kunis

Heera Moot ummaa RDFI fi Heera Moot ummaa Naan

Lak.46/1994, Kwt. 2.

2Richard A. Posner, Judicial Opinions and Appellate Advocacy in Federal GoOris
Judge's ViewsUniversity of Chicago Law School, Chicago Unbound Journal Articles 2013
Faculty scholarship, F3).

SDevendra Kumar Upadhyayékills of Judgement Writingn Brochure on Skills of
Judgment Writing (Judicial Training & Research Institute,Uttar Pradesh,Vineet
Khand,Gomti Nagar,Lucknos226010), F17.

Mi sker Getadbun and Tafese Yirga, Judgment Wi
the Sponsorship of the Jite and Legal System Research Institute, 2009), F.1; Devendra
Kumar, Akkuma %2

5 Devendra Kumar Upadhyaya, Olitti yaadannoo lak.3.
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agarsiiftota adda addaan ibsanfao k k o f f a a, gareen itti
maaliitiin akka it i murtaabdbe beekuudhaan garee
akka jiraatu taasisaL a mma f f a a, manneen murti. ol

mana murtii jalaatin kenname tokko ilaalee cimsuuf, fooyyeessuuf,
gajeelfamaan mana murtii jalaatti deebisuuf, ykn diigubai gahaa firii
dubbii, ijoo dubbii, ragaalee dhiyaatanii, fi xiinxala manni murtii jalaa kenne
akka beeku dandeessis&adaffaa, akka madda seeraatti (keessasimga
seeraa kooman loo keessatti) kan gargaar.® difeaffaa, murtiin sababa
murtiin ittt kenname tokko uummatni akka beeku gochuuf akka meeshaa
walgunnamtiitti ni gargaar.

Kana waan taodeef, kenninsi. fi barre
uummataaakka horatan gochuu keessatti gaheen gabu salphaf Kutha
akkaataa barbaadamuun milkseuf ammoo murtiin gajeeltoo irratti kan

hundaabe, sababaan kan deeglyWaaatime, an
manni murtii jedhee fi haala kamiin akki jedhe gixuma murtee inni kennee fi
barreessee faayidaa gaba kan jedhamus kanuthd@fana i runjaa k a o
biyyootni hedduun dhimma kenninsaa fi barreessa murtii seeraan yoo
hoogganan ni mul 6at a. Haa taodu mal ee,
sirna seeraa biyyl tokko hordoftuu,
hariiroo hawaasaa tdlaaé iyya tokkd keessatt o f t a &
dagaagee ture irratti hund&aduudhaan

8Brochure on Skills of Judgement Writing, F5; Ramana Reddy, Nandalur on Judgment

Writing in General and Judicial EtlsicF1l.Kees sat t uu, gaamni ittt mu r
attamittiin akka modatame beekee mirga ol d6iyy
murtiin kaayyoo kana galmaan gahuuti irraa eegama (The Khmer Institute of Democracy:

How to Write A Judgment, ).

’Brochure on Skills of Judgement Writing, Olitti yaadannoo lak.6Ramana Reddlitti

yaadannoo lak.6, FIB.G. Harindranath District Judge, Art of Judgment writifi§erala

Judicial Academy}-1; The Khmer Institute of Democracy,Olitti yaadannok.8aF69.

8 Federal Judicial Center, Judicial Writing Manual (Fourth Printing, 1991), F. Introduction.

Mi sker Getadun and Tafese Yirga, Oolitti yaad
murtii gaarii jedhamuuf sababaa fi seeraan deeggeramuu gallarw t abe e f i dha; (
on Skills of Judgement Writing, Olitti yaadannoo lak.6, F6)

10B.G. Harindranath (District Judgeirt of Judgment writing(Kerala Judicial Academy).

Federal Judicial Centre, Olitti yaadannoo lak.8, Fvii

2Federal Judicial Cerdy Akkuma 122

3The Hon. Justice Garry Downes, Writing Reasons for Judgment or Decision (Speech to the
Administrative Courts of Thailand Thailaslstralia Mature Administrative Law Program

Bangkok,3 May 2007, F1)Fakkeenyaaf, biyyoota Sirna SeeraaviSiLoo hordofan
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Biyya keenya keessattis, kenninsii fi barreessi murtii seenaa dheeraa kan

gabu taodus, bi fa hammayyummaa qgabuun
Adeemsa Falmii Hariiro Hawaasaa fi yakkaa amma hojiirra jiran bahanii
boodal* Haal uma kanaan, murtiin dhimma h

dhimmoota gurguddoo afur: gaphxiilee murteessuuf barbaachisan (points for
determination), ijoowwan dubbii gabaman irratti murtii kennamerytimu
jedhame irra gahuuf sababoota dandeessisanii fi yaada dhimmichaa
gabaabinaan ibsu of keessatti hammachuu akka gabu Seerri Adeemsa Falmii
Hariiroo Hawaasaa tumeeta.

Haa tadu mal ee, Uwwi s i Seera Adeemsa
kun hangina gabaFakkeenyaaf, barreessi murtii mormii sadarkaa duraa
himatamaan dhiyeessee fi jalmurtii manni murtii irratti kenne hammachuu

akka gabu seerichi hin ibsine. Qabatamaanis, manneen murtii akkaataa

i ftoominaa fi Pttt gaaf at amu mana a dht
kennuu fi barreessuu il aal chi see hai
kennaman tokko tokko irraa ni hubatama. Hanginaaleen kunniin barreessa

firii dubbii, ijoo dubbii, xiinxalaa, fi kkf akkaataa ibsamuu gabutti ibsuu
dhabuun kan wal qlkab@anneenynurti aagngod jalqabaa ad ar
fi ol 6i yyataan dhi mmoota dhagahan bir
fi itti gaafatamummaa gaaffii keessa galchuun amantaa hawaasni manneen
murtii irratti gabu waan xiggeessuuf rakkoo dha.

Kaayyoon barruu kanaas maen murtii Oromiyaa keessatti kenninsaa fi
barreessa murtii hariiroo hawaasaa adeemsa falmii idilee (ordinary

keessatti gabiyyeen murtii gabaabaa yommuu t
hordofin keessatti ammoo ni dheera&ababni isaa, Sirna Seeraa Kooman Loo keessatti
gal meen abbaa murtii tokkoon waanalameur t aabu
madaal awaa fi sirrii taduu agarsiisuuf abba
gochuuti irraa eegama. Gama biraatiin, sirna seeraa siivil loo keessatti dhimmi kan ilaalamu
abbaa murtii tokkoo ol iin ( paneuhdhmmnidhgae s) waa

ofuma isaatinuu madaalawummaa fi sirummaa dhimmichaa waan agarsiisuuf akka sirna
seeraa Kooman Lootti gadi fageenyaan xiinxaluun hin barbaachisu jedhamee tilmaamama.
alamaayyoo Taganee, Barreessa Murtii (Moojuulii Leenijii Hojiirraa, Maritagbaa
ILQSO (Guraandhala 2001), F22.

SDFHH, Kwt . 182; murtiin yakkaas buduuraan c
ragaawwan dhiyaatan fudhatama itti argatan yk
irratt.i hundaabuun skseaunmmeame ek anmuk e mmamebay o ee

keewwata tumaa seeraa ittiin kenname ifatti hammachuu akka gqabu Seerri Adeemsa Falmii
Yakkaa tumeera (SDFY ,kwt.149 ilaalaa).
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procedure) hordofudhk e nnamani i fi murtaabaniin
gama seeraa fi raawwi i keessatt,i gaba
fi maalirraa akka maddan adda Hiaasuun
yaada furmaataa akeekuu dh€éana gochufi hogbarruuwwan rogummaa

gaban, SDFHH, fi dhimmoonni manneen muri n murt aaose
sakatt adama niddeeffannood emdla-yaaffii & dangaaffiin

walitti gabame xiinxalameera.

Haal uma kanaan, barruun kun Kkutaawwar
Kutaa seensaa kanatti aansee, kutaan lammaffaa maalummaa murtii mana
murtii, fi gajeeltoowwan barreessa murtii gabaabinaan kan ibsu dha.rKutaa
sadaffaa fi afraffaa walduraa duubaan kenninsaa fi barreessa murtii manneen
murti.i Oromi yaan walgabatee rakkoowwz:
akka tadan seera jiruu fi daat aa wal i
Dhuma irratti, kutaan shanaffaagiinxala waliigalaa taasifame irraa
kaduudhdaan gwalaichd aa f Tokkd tokkomahaailaadu. k a a 6 a

2. MURTII MANA MURTI:MAALUMMAA FI
QAJEELTOOWWAN BARREESSAA

2.1 MAALUMMAA MURTII MANA MURTII

Hogbarruuwwan, guuboo jechootaa fi seerotni rogummalsar tokko

tokko jecha b6mukkbobd ypedkweBuwndaunu r mima mu
kanaan, h o g b ar rmurtiwecluan rayaaleey fo falraiimwan

kabdan mar a Xiinxal uun bubdaa seera [
raawwachi i suu | e é/lGuuboorgjdchoataafi gadleetwwan h i i

seeraa hiikuun beekamB,l ac k 6 s L a wdhdmugthe iofficial amdy
authentic decision of a court of justice upon the respective rights and claims

18Falmiin hariiroo hawaasaa adeemsaalee idilee (ordinary procedure) fi addaa (fakkeenyaaf,

sirna adeemsa falmigabaabaa (summary procedur e) fi S i
keessad ar buun mur t aa dnsas fi bhaeesta Muati adderasaatee lamaanii
barruu gabaabaa akkasi:i keessatti dhaggabasi
dhimmoota adeemsa falmii idilee keessa darban gofa irratti kan xiyyeeffatu dha.

17Mohammad Rafig, Judgment Writing and Communicating Effectively Through
Judgements (¥0West Zone Regional Workshop Organized by National Judicial Academy

at Jaipur on 25th May, 28), F.1; Gerald Lebovits, Judgment Writing in Kenya and the
CommonLaw World (Kenya Law Review, Vol. 1l ), 2008010, F1.; B.G. Harindranath,

Olitti yaadannoo lak.10, F2.
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of the parties to an action or suit therein litigated and submittedts
determinatiof® jechuun hiikee jira.Kana gara afaan Oromootti yoo
deebifnu, murtii jechuun murtii manni murtii mirgootaa fi gaaffiwwan

gareewwan wal falman dhiyeessan irrat:’
erga gaggeesseen booda, murtii fudhatamumgebuu (official) fi seera
gabeessummaan i saa mirkanaabe kennu |

SDFHH I toophiyaa keessattis jecha O6mu
kennameer a. Haa taodu mal ee, war aabbi
jidduutti g a r a aag Akkaawanaablai mfaan Amaanitfaatt, a t
murtii jechuun 6bubdbuura ajajaa, decr e
murtiin  kenname jechuu dia Waraabbiin afaan Ingiliffaa  garuu,:
Judgement shall mean the statement given by a court on the grounds of
deaee or ordef® gofa waan jedhuuf, akka hiikkaa afaan Amaariffaa

budbubiryyie@éhu ifatt.i hin mul datu. Haa
it he f or mal expression of any decisio
jedhamee seeruma adeemsa kana kwiaBijhiikamee waan jiruuf, gaaleen

A...any deci giedrhuofkua oébuyyond kan |

hammachuu akka da nadhaubuun xniii ndxaanl daaadna niai .r
keewwattoota 353, 354 fi 355 jalatti jechichaaf beekamtiin kennameera.

Hiikkaawwan olitti kennaman adda addummaa akka gaban hubachuun ni

dandadama. Haa taodu mal ee, murtiin I
gaaffiiwwan wal falmitootaa buduura ke
wal si msii suun bubdaa ykn rgibichgahdakka dhum
tadbe hubachuun ni dandaébama.

2.2. QAJEELTOOWWAN BARREESSA MURTII

Qabiyyee fi bifti barreessa murtii biyyaa biyyatti, gosa dhimmaa fi sadarkaa

man a murtii dhi mmi chi il aal amu I rroa
gabaachuu akka dad a 6 u sodf yablkeerraHiata t ad6u mal ee,
kamiyyuu salphaatti hubatamu a k ka dan da 6gababbatee( si mp |

18Bl ack 6 s L aw"ebtiog)tF2463nar y ( 8
19SDFHH, Kwt.3 (hiikkkaa afaan Amaariffa ilaalaa)
20SDFHH, Kwt. 3(hiikkaa afaan Ingiliffaa).
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(brevity), f(@cl arfiat y}) a o0l®rKana agochuufis gqab a .
gajeeltoowwan armaan gadiin hoogganamuuti irraa eegama:

A) Murtiin  Guutummaatti Gal agal cha Gal mee Taoduu
Himannaan, deebii, fi ragaan akkuma jirutti ykn guutummaan guutuutti
murtii keessatti ibsuun murticha garmalee  dheeressuun jibbisiisaa fi
nuffisiisaa waan taasisuuf, abbaan murtii jecha mataa isaatiin cuunfee
ibsuu gab&?2

B Mur tiin Af aan I f aa, S a | Bprreeffamuu f i L a
Qaba: Kun kan barbaachise@hurtiin tokko akka sanada uummataatti
waan ilaalamuuf afaan murtiin ittiin barreeffamu kamiyyuu nama
beekumsa seeraa gabuufi s hulatarmuuk an b
dandaduun ifa taobtee ®barreeffamuu waa

C) Murtiin Madaallii Isaa kan Eeggatee fi Gartokkotti Kan Hin Duufne
Taoduu Qaeelmon kun murtiin miiraa fi fedhii keessoo abbaa
mur tii kan calaqqisiisu t adbbaanakka |
murtii kan miidhameef osoo hin gaddiin, kan balleesses 0soo0 hin abaariin;
akkasumas, falmii garee tokkoo ol guddisuun kan garee biroo gadi 0soo
hin buusiin walgixa iddoo kennuun firii dubbii ragaa dhiyaate wajjiin
il aal uudhaan buti kemnua isas akkaataaaagarsiisau mu r
dandaduun murtich®® barreessuu agar si

D)Qabi yyeen Mur tii G u Muutiin toRka 6yaou Qab
barreeffamu ijoowwan dubbii hundeeffaman hundaaf deebii kennuu
dandaduu, hii koof kan s aaakadilzsme t a o
fi xiinxalu taduu qgaba.

E) Murtii fi Ibsi Mana Murtii Ragaadhaan Deeggeramuu Qaba:
Qajeeltoon kun kan gaafatu murtii fi ibsi murtii ragaa barreeffamaa,

21 The Australian Law Journal on the Writing of Judgments, F36.

22 Mohammad Rafiq, Olitti yaadannoo lak.17, F6.

23Mohammad Rafiq,Olitti yaadannoo lak.17,F7; Dubbistoonni murtii adda durummaan
walfalmitoota, ogeessota seeraa,abbaa murtii dhimmicha murteessee fi abbootii murtii biroo
dha (The Australian Law Journal on the Writing of JudgmER#510 ilaalaa)

24 Alamaayyoo Taganee, Olitti yaadannoo lak.14, F14.

25Akkuma 24@,
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F)

G)

H)

ragaa namaa, ykn ragaa gabatamaa galmeedhaan walgabateen ala ragaan
kamiyyuu hanga fedhelleedhimmicha wajjiin walitti dhufeenya
gabaatull ee murtiif buduura tabduu ak

Dhimmoota Yaadamaa (Hypothetical Cases) Fayyadamuu Dhiisuu

Abbaan murtii, murtii yeroo barreessu dhimma gabatee jiru ibsuuf jecha

dhi mma yaadamaa casespykn jéctmmag fayyaldaanuun c a |

hin jajjabeeffamf® Sa b a b n i i saa, dhi mma yaada
walduraa duubaan gabatama kan hin taanee fi iddoo dha iddootti hiikkaa
adda addaa gabaachffu dandadu waan t a

Murtii  Keessatti Sanadootni, Barreeffamootni, fi Seerotni

Rogummaa Qaban Sirriitti Eeramuu Qabu: Murtii kennuuf
sanadootni fi barreeffamootni bar baec
kamirraa akka dhiyaatan, guyyaa itti barreeffamanii, fi lakkoofsi isaanii
meega akka taode <9 Bamdeffama ibsuun lyowa mu u
barbaachises, magaan barreessaa barreeffamichi ittiin maxxanfamee
Sirriitti i bsamuu qgaba mal ee duuch:
seeraa tokko akka jedhetti 0 jedhamee

Magaan Walfalmitootaa Yeroo Tokko Beskamnaan Akkuma
Sadarkaa Dhimmichaatti Himataa, Himatamaa, Ol 6 i yy at aa y |
DeebiiKennaaJedhamee Murtii KeessattilbsamuuQaba

3. RAKKOOLEE KENNINSA MURTIlI HARIIROO HAWAASAA

KEESSATTI MULOGATAN

3.1. KENNINSA MURTII DHIMMOOTA HARIIROO
HAWAASAA AANGOO SADARKAA DURAAN KENNAMANII

SDFHH sirna dhagahaa dhimma hariiroo hawaasaa dhagaha&®dfiraa

dhagahaa guutd¥jechuun bakka lamatti kan qoode dha. Gulantaan falmii

26Alelign Yewala, Yewusane Atssaf Meketel Silemigebaw Meseretawi Meriwochina
Yizetoch, Yesiltena Mojul (Marsarii Wiirtuu Leenjii Federaalaa irratti kan argamu), F35.
27Akkuma 262,

28 Akkuma 272

29 SDFHHKwt.80-93 fi Kwt. 222-257.

30 SDFHH, kwt 258 irraa eegalee kan jiru.
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dhagaha duraa guyyaa manni murti.i W a
isaanii himannaa fi dé@ barreeffamaan dhiyeessan keessatti ijoowwaan
amanamanii fi waakkataman ifatti adda baasuun, mormiiwwaan sadarkaa
duraa kadan yoo jiraatan jala murti.
gabatuu fi falmii itti aanuuf gophiin itti godhamu dHaGulantaandhagaha

guutuu ammoo sirna ijoowwaan dubbii dhagahaa duraa keessatti gabataman
furmaata itti argatan ykn murtiin itti kennamu dha. Kanaaf, sirni kun sirna
dhiyeessa ragaa namaa fi sanadaa, dhagaha falmii falmitootaa fi ragaa,
gajeelcha falmii, fi ragaa @achuun murtii kennuu kan ilaallatu dha.
Gulantaalee dhagaha falmii lachuu keessattiyyuu murtiin dhimmoota armaan

gadii irratti ni kennama.

3.1.1. Himannaa fi Deebii Qopheessuu

A. Himannaa Qopheessuu llaalchisee

Kenninsi murtii kan jalgabu himannagareen qopheessee mana murtii
aangoo qabutti dhiyessg irraati. Akka waliigalaatti,iyyannoon tokko
ulaagaawwan seeraa fi teekinikaa guutee dhiyaachuu3gapgannoon
himannaafirii dubbii gaaffii himatichaagabaabinaanmmagaa mana murtii
himatichi iti dhihaatuufi bakka teessuma isaa, mata duree himatichaa,
magaa himataa fi himatamaa, ibsa addaa, himatamaan jiraatuu fi teessoo

waragaan waamichaa 1ittiin gaobdamu, hi
seeraa kan hin qgabne yoo taasaskark anuma
dhiheessuabukaat oon, b a kdkkbif ibxuabaataini n y kyno o
aangeeffamuu i saal/ishii i bsuu, dhi mmo

yeroo itti raawwataman, m/murtichaa dhimmicha ofitti fuudhee ilaaluuf
aangoo kan qabu imatantaanthimatishaad iiti gasfatdomead a h
taodou, til maama dhi mma hi mat aaatanaua f s at
kan hammat e® Dabadataan, iyyanmoa faana tarree magaa
ragoolee namaa teessoo isaanii waliinii fi sababa waamamaniif ragoolee
sanadaa, hka isaa jiranis iyyanichaan wal gabsiisuu gaba, harka isaatti kan

hin argamne yoo tabte bakka itti argall

31 Robert Alen Sedler, Ethiopian Civil Procedure (Addis Ababa University), 1968, F172.
32 SDFHHKwt. 80, 222, fi 223.
33 SDFHH, Kwt. 80, 222 fi 224 walfaana yoo dubbifamu.
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gaba. Ragaa bifa kamiyyuu kan hin qgakt
gaba®

Qabatamatti garuu, himannaa qopheessu wal gqabatee rakkool

hedduu dhaKanneen keessaa, bitaa fi mir gi
dhiyaachuuf dandeettii seeraa gabaachuu ibsuu dhabuu, manni murtii
dhi mmi chi dhi yaateef dhimmicha il aalwu

ibsuu dhabu, teessoo ragootaa ibsu dhaBugabiyyee himannaa keessatti

firii dubbii irra deddeebiin ibsuu (fakkeenyaaf, tarree gabeenyaa himannaa
keessatti dhiyaate ammas deebi 6ani
barreessuun f uul?3), gaaffilgeanigaaisababa himabrwd 6 i s u
tokko irraa maddanii fi iddoo tokkotti gaafatamuu malan adda adda
kukkutanii himannaa qopheessuu (splitting cldimhimannaa dhiyaatu
keessatti seerummaa gaafati ifa godhanii ibsuu dhabefi himannaa
gabeenyaa tilmaama qarshiin dlagauu gabu osoo hin tilmaamsisiinii fi
daangaa lafaa ifa godhanii dhiyeessuu dh3bdalmii jeequmsaa akka

falmii gabiyyeetti dhiyeessdt himannaa keessatti firiilee dubbii murteessoo
tadan hammat amuu gaban fakkeenyaaf
hambisuf!, himannaa gaxxaamuraa dhiyeessan keessatti seerummaa
gaafatamuu fi himannaa dhiyaata gochuu dhabuf?aangoo mana murtii

34 SDFHH, Kwt. 223

%°Raggaasaa Siidaa (Himataa) fi Zarihuun Raggaasaa (Himatamaa), MMdo

Lak . G. 35514 bara 2008 murtade

363aajin Hiruut fa N-2 (Himataa) fi Adaanech G/Mesqéha N-2 (Himatamtuu), MMA
Baabbileel ak. G.09214

S’Afgaaffii Ob.Mohaammad Jimaa, Pirezidaanti MMO Godina Shawaa Bahaa, 12/5/2009
waliin gaggeeffame.

38afgaaffiiwwan Ob. Alanaayyoo Gaaddisaa, Pirezadaantii MMO Godina Wallagga Bahaa,
22/05/2009; Ob. Miliyoon Wandaferash, A/A Godina Sh/Kaabaa,08/06/2009; Ob.
Habtamuu Ayyaaleew, Abukaatoo Dhuunfaa Godina Sh/Kaabaa, 9/06/2009 fi Ob.
Shamaamee Taaddasaa, Pirezidaantii MMA Cirof200® waliin taasifame.

3%Afgaaffiwwan Ob. Fayisaa Guutaa, A/Murti MMO Godina Arsii, 9/05/2009 fi Ob.
Taarikuu Tamasgeen,Ga/Ga/ Dhi Hariroo Hawaasaa, MMA Diggaa, 26/05/2009 waliin
gaggeeffame.

4OAfgaaffii Ob.Kadiir Waayyuu, Ga/Ga/Dhi Hariroo Hawaasaa, MIMGodina Arsii
Lixaa, 1/ 6/ 2009 waliin taobe.

4IAfgaaffii Ob.Geetuu Maammoo, Pirezadaantii MMA Guutoo Giddaa, 24/05/2009 waliin
gaggeeffame.

42Afgaaffiwwan Ob. GeetuMaammoo, Pirezadaantii MMA Guutoo Giddaa, 24/05/2009;
Ob. Namoo Haayiluu, Ga/Ga/Dhi/Hadob Hawaasaa MMA Guutoo Gidda2b/05/2009;
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0s00 adda hin baasiin himannaa dhiyeeSdua 6 i

B) Deebii Qopheessuu

Haaluma walfakkaatuun, deebiin himatamaa maqgaa m/nmadeebiin itti

dhihaatuufi bakka teessuma isakakkoofsa galmee, mormii sadarkaa duraa

(yoo jiraate), ijoowwan himatamaan itti gaaftamuu akka hin gabne
agarsiisani.i fi Ittisa kami yyuu hi me¢
waakkii ifatti ibsame, himannaanaxxaamuraa yoo jiraate firii dubbii fi

sababa himannoo tilmaama seerummaa gaafatamu waliin ibakkuma

hi mataatt. buduura SDFHH kwt. 223tiin

Rakkoowwan gabatamatt.i gama kanaan m
keessatti manii sadarkaa duraa fi deebii ijoo walitti makanii dhiyeed4uu

deebii keessatti ijoowwan tokko tokkoon himataan dhiyeesse irratti
xiyyeeffatanii ifatti waakkachuurra bifa waliigalaatiin waakkactiudeebii
keessatt.i gabxi il ee myerakka morndiduraath t a 6 u
dhiyeessutf, tarree ibsa ragaa deebii waliin dhiya&ieessatti ragooleen

Ob. Kumasaa Araarsoo, Pirezadaanti MMO Godina Shawaa Lixaa, 01/06/2009 waliin
gaggeeffame.

43Fakkeenyaaf, dhimmoota hojjettoota mootummaatiin ilaalaman, dhimmoota investimentii,
falmii liizii gara mana murtii idileettfiduu fi dhimmoota maatii, hojjetaa fi hojjechiisaa
hanga til maama maall agaa irratti hundaaduudhe
yommuu dhiyaatu ni mul 6at a. (Afgaaffiiwwan C
Hawaasaa, MMA Guutoo Gidd&5b/052009; Ob. Tasfaayee Dajee, Pirezadaantii MMA
Kuyyuu,13/06/2009; Ob.Yirgaa Sabsibee, Pirezidaanti MMA Adaamaa, 26/5/2009; Ob.
Hirphoo Irreessoo, Pirezidaanti MMA Shaashamannee, 29/5/2009; Ob. Gaashaw Katamaa,
MM Hundaatti Abukaattoo fi Gorsaa Seeraa,dib@a Harargee Lixaa, 8/6/ 2009 waliin
gaggeeffame).

4“pfgaaffiwwan Ob.Namoo Haayiluu, Ga/Ga/Dhi/Hatio Hawaasaa MMA Guutoo
Giddaa 2505/2009; Ob. Shawaragaa Isheetuu, Pirezadaanti MMA Giraar Jaarsoo,
08/06/2009; Ob.Habtamuu Ayyaaleewu, Abukaatoo dhaanfGodina Sh/Kaabaa,
9/06/2009; Ob. Boggaala Badhaadhaa, A/Murti MMA Kuyyuu, 13/06/2009; Ob.
Gammachuu Turaa, A/Murtii MMA Shaashamannee, 29/5/2009 waliin gaggeeffame.
4SAfgaaffiwwan Ob. Kumasaa Araarsoo, Pirezadaanti MMQpdiia Shawaa Lixaa,
01/06/2009 Ob. Humnassaa Hundeessaa, Abukaatoo Dhuunfaa G/Wallagga Bahaa,
26/05/2009; Ob.Tasfaayee Dajannee, Pirezadaanti MMA Kuyyuu, 13/06/2009 waliin
gaggeeffame.

4epAfgaaffiwwan Ob. Tarrafaa Sarbeessaa, Abukaatoo dhuunfaa Go/Wallagga Bahaa,
25/06/2009; Ob. Aschaloo IsheeteeA/Murtii MMA Ciroo, 7/6/2009 Ob. Asfawoo
KabbadaaGadGa/Dhi Hariiroo Hawaasaa, MMA Haromayaa, 17/6/2009.
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namaa fisanadaa ibsaman maal mirkaneessuuf akka dhiyaatan ibsu tthabuu
ragaal ee abbootiin dhi mmaa ormanni 1| saa
murtii akka dhi yeessuuf budbuura SDFffiHaark wt . 14
ijoo dha.

3.1.2. Himannaa fi Deebii Fooyyeessuu

Murtiin dura yeroo kamiiyyug a a f f i i falmitootaatiin
isaatiin hagni akka hin jalanne (miscarriage of justice) manni murtii

hmannaan ykn deebiin akka fooyyaduu e
Hi mannaa fi deebi i fooyyeessuun wal g
manni murtii sababa gahaa mal ee akka

tasuma sababa malee ykn sababa gahaa malee akkayyoofne dhorkuu

dha. Fakkeenyaaf, dhimma falmii dhaalaa tokko iR%ttiimattoonni
seerummaan gaaf an nphimamikeenya dogoggorh waarc a 6 e e
gabuuf akka fooyyeeffannu nuuf haa hayyamamu jedhanii kan gaafatan
tadul |l ee, hmannaaihimattaoonni dhiyeessan dogoggora kan

hin gabne dha jechuun kufaa gochuun alatti, sababa himannoo
fooyyeeffachuu dhorkeef waanti ibse hin jfuHaa t adéu mal ee,
dhiyaate keessatti mirgi himattoonni gaafatan adda kukkutame kan dhiyaatu

y 0o (splithirg of claims), booda himannaa haaraa hundeessuun
dhiyeeffachuu kan h?ajajndmannd mugtinkerme wa a n
rakkoo gabaachu isaa kan namatti agarsiisu dha.

Maddi rakkoolee himannaa fi/lykn deebii gopheessuu fi/lykn fooyyeessuu
barreessoonni uummataa (ogeessota yunivarsiitiwwanii dabalatee) fi
abukaattoonni dhuunfaa tokko tokko hangina hubannoo fi dandeettii seeraa

4’afgaafiwwan Ob. Aschaaloo Isheete&/Murtii MMA Ciroo, 7/6/2009; Ob.Xibabuu
Tashoomaa, Abukaatoo dhuunfaa Go/Shawaa Lixaa 0B0®/XOb. Kumasaa Araarsoo,
Pirezadaanti MMO Godina Shawaa Lixaa 01/2006; Ob. Taarikuu Tamasgeen
Ga/Ga/Dhi/Hariiroo Hawaasaa MMA Diggaa, 26/05/2009 waliin gaggeeffame.
48Afgaaffiwwan Ob.Kumasaa Araarsoo, Pirezadaanti MMO Godina Shawaa Lixaa,
01/06/2009, if Ob. Girmaa Fayyee Gal/Ga/Dhi/ Hariroo Hawaasaa, MMO Godina
Sh/Kaabaa,13/06/2009 waliin gaggeeffame.

49 SDFHH, Kwt. 91 (1) fi 91 (4)

S0Abdii Mohaammadfaa N-3 (Himattoota) fi Aashaa Biraanufaa N-2 (Himatamtota),
MMA Odaa Bultum, Lak. GalR6756

SIAbdii Mo h a a mma d-3 (Himditaota)Ni Aashaa Biraanuiaa N-2 (Himatamtota),
MMA Odaa Bultum, Lak. Ga26756

52SDFHH, Kwt.216.
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barbaadamu gabaachuu dhabuu, sirnaan yaada abbaa dhimmaa dhagahuun
iyyata barreessuu dhabuu, hangina naamusa ogummaa atibtda fi
barreessitoota uummataaegerrii f at t i baayodéina fuul a |
giddu galeessaan murteessuu jiraachuu dh2bdiuabbootiin seeraa fi
ofiisaroonni seeraa sirrummaa himannaa fi deebii xiyyeeffannoo kennuun

i I aal uu dha b ufgaaffiivavanagaggeleffaman trraathebachuun
dandaododmeer a.

3.1.3. Guyyaa DhagahaDr aa (O6Fal mii Afaanii 6)

Akka waliigalaatti, tumaa SDFHH kwt.241 irraa kan hubatamu guyyaa
dhagaha duraa (yeroo baayobdee oOfal mii
murtii himannaa fi deebii bitaa fi mirgi barreeffamaan dhiyeeffatan dursa
goratee itt]i gophaaduun i joowwan aman
baasu, gabxiilee walfalmitoota 1i1rraa
qulqulleeffatu, mormii duraa irratti jalomtii kan itti kennuu, fi ijoo dubbii

falmichaa adda baasuun kan itti gabatu dha. Addatti immoo dhimmichi

fal mii dhirsaa fi ni i tii yoo tabde, w a
dadhabame jaarsolee araaraatiin akka fixatan maanguddoo filachiisuu,
jaasummaadhaan fixachuuf waliigaluu yoo dhaban akkaataa jireenya abbaa

warraa fi haadha warraa, eegums a, i dc
yeroof tadu murteessuun yeroo itti de
gaba>®

Haa taodu ma | eamii afgaaiibira Wwadgabateet rakkoowivan

bal 6aa akka jiran dhimmoota sakattaodses
Kanneen keessaa ijoo dubbii gabachuun falmii afaanii dhagahuu fi falmiin
afaanii erga dhaghame boodas ijoo dubbii ragaan itti dhagahamu jechuun

S3MMWO himannaanii fi deebiin fuula 3 caaluu akka hin gabne xalayaa dabarsee kan jiru
tadull ee; gorannoo iarbruaut tfii kopanb aht vlamtha a 6 es ti ad@d
hojjatamaa kan hin jirre dha. Fknf, MMA Shaa
himatamaan kenne ibsa ragaa waliin fuula 11 dhiyaateera.

S4Afgaaffiiwwan Ob. Alamaayyoo Gaaddisaa, Pirezadaanti MMO Godindad¢m Bahaa,

22/05/2009; Ob. Abduraahim Mohaammad, Ga/Ga/DhiYakkaa, MMO Godina Harargee

Lixaa, 8/6/2009; Adde Yahubnesh Lammeessaa, Pirezidaanti MMA Arsii Negeellee,
2/6/2009; Ob. Gaashaw Katamaa, MM Hundaatti Abukaattoo fi Gorsaa Seeraa, Godina
Harargeelixaa, 8/6/2009; Ob. Kumalaa BuwsaGa/Ga/ Dhi Hariroo HawaasddMO

Godina Sh/ Lixaa, 03/06/2009 waliin gaggeeffame.

55Seera Maatii Oromiyaa lakk.69/1995 fi 83/1996, Kwt.105.
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ijoo dubbii biraa gabachd} abbaan seeraa durse galmee gorachuun
gaphxiilee bitaa fi mirgi walamananii fi walwaakkatan; akkasumas, gabxii

ifa hin taane adda baasuun qophaaode d
wal fal mitootaan A mavalfalmitpoar dulbbatan hyndac h u u n
(kanuma duraan gareewwan duraan akka himannaa fi deebiitti barreeffamaan
dhiyeeffatan) galmeesstiu guyyaa deebii himatamtootaa fuudhuuf
beellamame irratti deebiin himatamtootaa erga fuudhamee booda
kallattidhaan beellamni smo hin kennamiin falmii afaanii dhagafitju

gaafa falmiin afaani:. gaggeeffamu qap
dur aa fi fal mii i j oo keessatt.i dhir
gul qul l eessuu osoo0o qgqabani.i gueettaan f a

fudhachuun mormii duraa irratti qofa xiyyeeffachuun falmii afaanii
gaggeessuu fi falmii haadhootiif immoo guyyaa biraatti beell@mbuu 6 u u r a
seera maatilabsii 1ak.69/1995 fi 83/1996 kwt.101 fi 105 tiin gaafa falmii

afaani i wa l f a lsaaniit keessa rakka tgranata@asiduld goisa
kennuufi akka gabu yoo waliigaluu dhaban jaarsota isaan filatanitti erguu
akka qgabu, ammas yoo waliigaluu dhab:
kenniin dura yeroo yaali.i kenmawmu akka

56aAd.Urgee Naggaasafaa N2 (Himattootaa) fi Daarmaaree Naggaasaa (Himatamtuu),

MMO Godina Shawaa Kaabaa, Lak.Gal.39904; Mulunash T/Maariyaam (Himattuu) fi
Magarsaa Naggaasaa (Himatamaa), J/Lixaa Tashoomaa MokokiA Kuyyuu
Lak.Gal33305; Itichaa Darsee (Himataa) fi Jaallannee Kitilaa fa2 (#Himatamtota),

MMA Diggaa Lak. Gal.0968; Zannabach Mokonnifaa N-4 (Himattoota) fiDammagach

Jagool (HimatamtuyMMA Baabbilee, Lak.Gal.08198.

S’Abarraa Gamachuu faa-® (Himattoota) fi Addama Ahimad faa-8l (Himatamtoota),

MMA Diggaa Lak.Gal. 09875; Dirribaa Fullaasaa (Himataa) fi Fulladdakonniin faa N2
(Himatamtoota), MMA Kuyyuu, Lak. Gal. 28280. Rakkoon kun, tarii, mageeffama guyyaa
kana irraa akka maddu yaadni n i kaba. Fakke
dhagaha dhimma@ O ij O K jedhamee kan moggaafamee fi hojimaataan ammoo falmii

afaanii jedhamuun isaa guyyaa kana walfalmitoonni guyyaa himannaa fi deebii
barreeffamaan dhiyeeffatan irra deebiin afaaniin akka dhiyaatutti hubachuun ni jira.
Buduuraan garuuaagmgnwaanmkuobhi guwgl famitoot a
guyyaa mana murtiiti.

®Dirribaa Fullaasaa (Himataa) fi Fullaasaa Mokonniin fa@2 NHimatamtoota), MMA

Kuyyuu, Lak. Gal.28280.

S%vitaayish Mangashaa (Himatiy fi Taammiruu Asaffaa faa 48 (Himatamtoot®, MMA

G/Giddaa Lak. Gal. 20839; Buzuunash Taaddasaa (Himattuu) fi Nugusee Xuurii
(Himatamtuu), MMO Godina Sh/Lixaa Lak.Gal.00569
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murtii adeemsa kana osoo hin hordofiin gaafa falmii afaanii dhagahuuf
beellamameedjr u i rr att i elakertnudha®di i ggaa gaab

3.1.4. Mormii Sadarkaa Duraa Irratti Jalmurtii Kennuu

SDFHH keessatti mormiin sadarkaa duraa irratti jalmurtii kennuu jechuu

mami murtii falmii guututti osoo hin seeniin dura mormii himatamaan
buduura SDFHH kwt . 2ati4urmadtq)itti kemnamu diiah i y e e
Manni murtii mormilee dhiyaatan irratti jalmurtii kennuun dunanataa

jechaan dhaggeeffachuykn deebii iratti kennisiisuu fi ragaa rogummaa

gabuun qulqulleessuu akka gabu seeraan tumarfteera.

Qabatamatti, rakkool een gama kanaan
keessaa mor mi sadarkaa duraa kaoan
darbuu fi falmii haalhoo keessa seerfdu mormii sadarkaa duraa
himatamaan dhiyeeffate irratti himataan deebii isaa afaaniin deebisuu 0soo
gabuu barreeffaman akka dhiyeessu go€humormii sadarkaa duraa irratti

yaada himataa fi himatamaa guyyaa adda addaa irratti futfgihoormii
sadarkaa duraa kaob6u irratti jalmurti:i
yoo tabe, ragaa dhagahuun jal murtii
waliin qulqulleessuu fi bakka tokkootti murtii kenfAymormii sadarkaa

duraa fi falmii ijjoo walittimakanii itti deemuu), mormii duraa dhiyaate ragaa
rogummaa gabuun sirriiti qul g®lleessu

59Ifinash Olgabaa (Himattuu) fi AlamulCaalii (Himatamaa) MMA Guutoo Giddaa
lakk.G.16234.

6ISDFHH, Kwt.245 (1).

52Haasoo Canrsma (Himataa) fi Amaan Haasoo (Himatamaa), MM#koo L.G.35729;
Raggaasaa Siidaa (Himataa) fi Zarihuun Raggaasaa (Himatamaa), MMA Xiyoo, Lak.Gal
.35514; Geetuu Tulluu (Himataa) fi Askaalaa Guddataa (HimeagmMMA Dandii
Lak.Gal. 45918;Komaander Faqgada®aggaasaa (Himataa) fi Rattaa Allabbaachoo
(Himatamaa), MMA Bishooftuu, Lak.Gal.48225.

83Alamii Jaallataa (Himattuu) fi Asfaawu Akkumaa (Himatamaa), MMA Guutoo Giddaa
Lak.G.26531; Ajjamaa Aanaa (Himataa) fi Waaballaa Magarsaa (Himatamaa), MMO
Godina Sh/Lima, Lak.Gal .00271.

A maan | dad(dimattdota)di Ishhyaas Yilmaa (Himatamaa), Abraahim Yuuyyaa
fi Abdallaa Algaadir (J/Lixxoota), MMA Adaamaa Lak.Gal.89732.

%Haliimaa Mohaammad (Himattuu) fi Saadam Abbaas (Himatamaa), MMA Ciroo, Lak
Gal.30902.

86afgaaffiwwan Ob.Wandimuu Kabbadaa, B/B Pirezadaanti MMO Godina Arsii,
9/05/2009; Ob. Asfawu Negaraa, Pirezadaanti MMA Amboo 30/05/2009; Ob. Geetuu
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Maddi rakkoolee mormii sadarkaa duraatiin walgabatanii jiran kunniin
rakkoo hubannoo fi dandeettygadrimee mormii duraa sirnaan hubaaw
dhabuu§’, xiyyeeffannoo itti kennanii hojjachuu dhabuu fi falmiitti osoo hin
seeniin dura galmee keessa qoratanii dhiyaachuu dffalalmurtiin yoo
kenname Kkallattii abbaan murtichaa barbaadutti deemuu dhiisuu waan
mal uuf, taode | ewddisuiifiadjial murtii kenn

3.1.5. ljoo dubbii

ljoon dubbii gaaffibuduur aa ( mat eganea falmitpota@ p o s i t
keessaa isa tokkoon dhiyaatee isa biraan waakkatame jech{fuGHuifiin

buduur aa kuni s kan firii dubbi i y kn
himachuu isa agarsiisuuf gaaffii dirgama dhiyeessuu gabu ykn himatamaan
ofirraa ittisuuf gaphxii dirgama deebiisaa keessatti ibsuu gabd!dtaddi

ijjoo dubbii himannoo, deebii, ragaa barreeffamaa, fi gorannoo manni murtii
buduura SDFHH kwt . nd4himarhqo fi tleebii)(rati t i i n
hundaaé uu n’Maanamurtisijoo dubbiiaabachuuf ragaan namaa

ykn sanadaa falmii keessatti osoo hin dhiyaatiin hafe ykn hin jirre gorachuun
barbaachi saa tabdee yoo arge, nlknmn i su
ragaa sanadaa gaama biraatti argamu akka dhiyeessu ajaja kennuu ni

d a n d'3Hjdoa dubbii gabamu falmii guutuutti osoo hin seenamiin dura yoo
tadell ee, akkuma himannaan adeemsa f:
mara manni murtiis murtiin dura ijoo doib dabalataa, ijjoo dubbii amma

dura gabamee ture fooyyeessuu, ijoo dubbii gabamuu gabu ture garuu

Maammoo, Pirezadaanti MMA Guutoo Giddaa, 24/05/2009; Ob.Kadir Waayyuu,
Ga/Ga/Dhi Hariiroo Hawaasaa MMO God Arsii Lixaa, 1/6/2009; Ob. Amsaaluu Olaanii,
Gaggeessaa Adeemsa Hojii KTAS MMWO, 27/06/2009 waliin gaggeeffame.
87Afgaaffiwwan Ob.Abdusamad Muhammad, A/A Waj/Haqaa AaXago, 15/0120009, fi

Ob. Xibabuu Tashoomaabukaatoo Dhuunfaa Godina Sh/ Lixa@3/06/2009 waliin
gaggeeffame.

68afgaaffii Ob.Kumalaa Buusaa, Ga/Ga/Dhi Hariroo Hawaasaa MMO Godina Sh/Lixaa,
03/06/2009 waliin gaggeeffame.

89Afgaaffiiwwan Ob. Mohaammad Jimaa, Pirezidaantii MMO Godina Sh/Bahaa, 12#6/200
Ob. Alamaayyoo Fayisaa, Murti MMO Godina Sh/Bahaa, 12/5/09; Ob.Mulugeetaa
Figaaduu, Pirezidaantii MMO Godina Harargee Bahaa, 13/6/2009; Obbo Bukaar Kadiiroo,
Ga/G/Dhi Hariroo Hawaasaa MMO Godina Harargee Bahaa, 13/6/2009; Ob. Efereem
Hayilee, Pirezidaantii, MMO Godina Harargee Lix#@#/2009 waliin gaggeeffame.

70 SDFHH, Kwt. 247 (1).

"ISDFHH, Kwt.247 (1) fi 247(2) walfaana yoo dubbifamu.

72 SDFHH kwt.248

3SDFHH, Kwt.249
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immoo 0so00 hin gabamiin hafe gabachuu, fi ijoo dubbii rogummaa hin gabne
haquu ni”ljomdulbi yoa gabamus dirgamni dursa hubachiisuu
(burdenofppof ) garee isa kam irratt:. akka
taduuti i rra jiraata. Qabatamatti, i
rakkoolee armaan gadii kan gabu dha.

A) ljoo Dubbii Qabamuu Malu Qabachuu Dhabuu

Falmii gabeenyaa dhirsaa fi niitii kko irratti” himatamaan gabeenya
falmiif kadbumsa taode himattuu osoo0o hi

fal muu 1 saatiin manni murti.i i Jj oo du!
eenyu akka tade ragaan haa dhiyaatubo
kamm keessatti mul ate Seerri Maati.i N 8
fi 83/1996 kwt 78 fi 113 falmii gabeenyaa jaarsaa fi jaartiin walgabatee

gabeenyi dhirsaa fi ni i tii kan waliin
gabeenyi kiyya jedhu ragaa isahiykeffate hubachiisuu akka gabu tumee

kan jiru yoo tadell ee, faall aa kanaa

himattuun gabdu haala miidhuun ijoon dubbii gabamuu isaati.

B) ljoowwan Dubbii Falmicha Keessatti Seerummaa Gaafatameef
Deebi i Kennuu Daguanid @abachdwDhabau

Falmii waliigaltee bittaa fi gurgurtaa tokko irrdfthimataan himannaa isaa

keessatti waliigalteen bittaa fi gurgurtaa manaa dirgisiifame akka
raawwatamuu (forced performance) fi qgarshii kiraa manaa himatamoonni

akka kaffalan i f kan gaafate taobull ee, manni
irratti i joo gabachuun murti.i kan ken
ilaalchiisee himataan himannaa isaa waliin dhiyeesse kun waliigaltee biraa
waan taodoeef hi mat amird eegaanaa dhakidctiuundilai y e e f
darbeera.

Kaayyoon seera adeemsa falmii baasii xiggaan yeroo gabaabaa keessatti
dhimmootaaf furmaata kennuu dha. Dhimma kana irrattis himataan

74SDFHH, Kwt.251 (1) (2).

'l finash Ol d6gabaa (lyyattuu) fi Al amuu Caa
Lak.Gal. 1634.

"®Nabiil Abdallaa (Himataa) fi Waaballaa Buserii (Himatamaa), MMO Godina Arsii, Lak.
Gal.70483.
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waliigalteen kiraa manaa jiraachuu himannaa isaa keessatti ragaa waliin kan
dhiyeessee fi himatamtoonnis deebii isaanii keessatti waliigalteen kiraa
manaa isaanii fi himataa jidduu akka hin jirre falmanii bakka jiranitti manni
mutii ijoo gqabatee furmaata itti kennuu 0soo gabuu sababa waliigaltee biraati
jedhuun bira darbuun isaa kaayyeeera adeemsa falmii wajjiin kan hin
deemne dha.

C) ljoo Dubbii Ifa Hin Taane e Fi Seerummaa Gaafatameef Deebii
Kennuu Hin Dandeenye Qabachuu

Dhimma falmii gabeenyaa tokko irrdfjaafa falmii afaaniif beellamame

manni murtii mo r mi ibitaa fu mirgaafalnkiséiséeeijooq o f a
haadhoo irratti osoo hin falmisiisin galmee qorannoof eerga bulche booda,
beellama itti aanutti immoo galmee gorachuun ijoo dubbii mormii duraa fi

falmii haadhoo bakka tokkootti gabachuun mormii duraa gofa irratti ragaa
dhgahuun kufaa erga taasiseen booda,
haadhoo irratti falmii afaanii dhagahuuf beellama gabachuun falmii
dhagheera. Ammas beellama itti aanuutti amma dura ijoo muraasa irratti

fal miin gaggeeffame Kk and exu nguarbaeneen ytaa Obi
0soo0 hin qulqullaadin hafe irratt:.i ra
ajajeera. Rakkoon dhimma kana irrattd.
irratti ragaan akka dhagamu ifaa miti ykn hin ibsamnésama biratiin,

falmii amma duaa taasifameen dhimmi furmaata argate mormii duraa malee

waad ee Qgqabeenyaa gal mee kana keessatt.i
kenname hin jiru.

D) Ajajoota Mana Murtii Raawwatamuu Fi Raawwatamu Dhabuu
' rratt.i Fal miin | ddoo Kraeeg Rdgdan I
Qulqulleessuu Dhabuu

Fal mi i hoj il MMA Adaamaatti hi mat amaa
irratti’® himatamaan xalayaan waamicha naa hin geenye jechuun falmeera.

"Buzuunash Taaddasaa (Himattufi) Nugusee Xuurii (Himatamaa), MMO Godina
Sh/Lixaa, LakGal.00569.

78Teewudr@s Zarihuun (Himataa) fi WaldaB u 6 u u r attaota NM@arshaa Sukkaaraa
Wanjii Kutaa Biqgiltuu (Himatamaa), MMA Adaamaa, Lak. Gal.99178.
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Manni murtii waamichi gahuu fi gahuu dhabuu isaa ijoo gabachuun
qulqulleessuumurtii kennuu 0soo gabuu callisee bira darbeera.

Walumaagalatti, odeeffannoon afgaaffin sassaabames rakkoowwan olitti
tarreeffaman kumi i n kan i r aiadditisaahis darbexdpdees i i s U
hanginni dandeetti jiraachuu, muxannoo ijoo dubbii addadvéagabachuu

dhabuu, xiyyeefannoo itti kennanii hojjachuu dhabuu (narraa haa baatu), fi
sirni tobdannoo fi hor #ofi.i gal meel ee

3.1.6. Dhiyeessa Ragaa

Ragaa yoo jennu ragaa namaa, ragaa barreeffamaa, fi ragaa ibsaa (physical
evidence) jiraachw fi jiraachuu dhabuu firii dubbii wayii mirkanneessuuf
dhiyaatu dh&° Biyyi keenya seera ragaa hanga ammaaebghbaachuu

baattus sirnii fi adeemsi dhiyeessa ragaalee kanaa seerota adeemsa falmii
hariiroo hawaasaa fi yakkaa keessatt.i

A) Dhiyeessa Ragaa Namaa

Ragaaleen namaa mana murtiitti dhiyaatanii jecha ragummaa kennan
ragaalee tarree ibsa ragaa keessatti magaan isaani, teessoon isaanii, fi
dhi mmi ragaa irratti bah athQabaamattf, a me e
rakkoon gama dhiyses a r agaa namaatiin wal gabat
SDFHH kwt.223tiin himannaa fi deebii dhiyaatan keessatti walfalmitoonni

tarree ibsa ragaalee namaa, teessoo isaanii waliinii, fi dhimma maal irratti

ragaa akka bahan adda baasanii dhiyeessuu dhab6t dha.

79Afgaaffiwwan Ob.Naasir Faaris, A/Murti MMWO, 28/02/2009; Ob.Alamaayyoo
Gaaddisaa, Pirezadaantii MMO Godina Wallagga Bahaa, 22/05/2009; Ob. Alamuu Guutaa,
Ga/Ga/Dhi Hariroo Hawaasaa MMO Godina Wallagga Bahaa, 24/05/2009 waliin
taasifame.

goWixinee Seera Ragaa Bara 1967 Bahet.1l (3) fi Wixinee Seera Adeemsa Falmii
Yakkaa, Kwt.2 (18).

81SDFHH, Kwt.223 (1) fi 234 (1).

g2Saadaa Sh/Ahimad (Himattuu) fi Jibriil hkmad (Himatama), MMA Heexosaa
Lak.Gal.21333;Taammiruu Damee fi Dastaa Olga faa N3, MMO Godina Wallagga
Bahaa Lak.Gal.08238.
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B) Dhiyeessa Ragaa Sanadaa (Barreeffamaa)

Bubuur aan, ragaal ee sanadaa (barreeff
nu fayyada jedhan himannaa fi deebii isaaniin walgabsiisanii tarree ibsa
ragaa keessatti dhiyeessuu kan gabanii fi ragaan isaan dk@atduf

barbaadan yoo jiraates eenyu biraa fi eessa akka jiru ibsuun dhiyeessuu
gabu® Ragaan barreeffamaa kamiyyuu hanga guyyaa dhagaha duraatti
dhiyaachuu gab¥.Ragaan sanadaa gaafa dhagahaa duraa kan hin dhiyaanne
sababa badii walfalmitootni raawwata i n yoo t ade, manni
dhiyaateen murti.i kan kennuu yommuu
dhi yaanne yoo taodte gar #u akka dhiyaat

Dabalataan, manni murtii galmeen ykn ragaan sanadaa mana murtii biroo
irraa akka dhiyaatu ajajf®, ijoo dubbii baasuuf ragaa namaa ykn sanadaa
dhiyeessisee gorachtiy murtii kennuuf jecha sadarkaa falmii kamirrattuu

ragaa gaaffii gaafachff) ragaa himatamaa gaaffii qaxxaamuraa gaafachuuf

ykn yaadachiisuuf sanada dhiyeesst€uumurtii hagaa kennuufragaa

dabalataa haala-'dogummaa isaa hin tugneen dhiyeessi§unarbaachisaa
tabee yoo argame iyyannoo wal fal mitooc
jecha ragaa atattamaan fuudyu mur t i i haga qgqabeessa
ragaa amma dura dhagahamee turra deebiin yaamee qoracftjuddoo

gabeenyi falmii kaase jiru ykn wanti biraa jiru dhaquun ila3lubakka
bubaa abbaa seeraa muudud¥mi rdgmadadass

Qabatamatti, rakkool een gama Kkanaan
SDFHH kwt. 145tiin gaafatamu o0soo hin dhiyeessisiin himatamaan deebii

83SDFHH, Kwt.222, 223, fi 234.
84 SDFHH, Kwt.137 (1).
8 SDFHH, Kwt.256

86 SDFHH, Kwt.145.

87 SDFHH, Kwt.249.

88 SDFHH, Kwt.2614)
89SDFHH, Kwt. 137(4)
% SDFHH, Kwt.264.

91 SDFHH, Kwt.265.
92SDFHH, Kwt.266.
9BSDFHH, Kwt272.

% SDFHH, Kwt.122135.
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isaa gabatee akka dhiyaatu waamichaa fi gara galcha himannaa®erguu,
ragaalee gaamolee adda addaa irraa dhiyaachuu gaban bakka tokkotti
duguuganii ajajuu dhabuu fi dnimmicha lafa irra harki¥igaamoleen ragaa

akka dhiyeessan ajaj aman i j oo akka
qulqulleessanii gabaastiu bakka barbaachisuutti ragaalee dabalataa
gaamolee aangoo gaban kanneen akka mana yaalaa, Bulchiinsa Magaalaa,
Gandaa,Waajjira Lafaa fi EegumsNaannoo, fi Waajjira Qorannoo fi

Misooma Gabaa irraa dhiyeessisuun qulqulleessu df&fkikf kaasuun ni
dandadama.

C) Ragaa Qorachuu

Gareen falmichaJagabuuf mi r ga ergalbeekametd@dan b aod
ragaa isaa dhageessifachuun dura haasaa banjjoshau gab&’ Haasaan

baniinsaa gabaabinaan seenaa dhimmichaa fi wanta irratti xiyyeeffatamuu

gabu kan agarsiisu dhair@ itti aany ragoota qorachudha. Ragootaaf adda
dureedhaan gaaffi.i gaafachuu kan qgabt
gaaffigmf achuu hin dandadan jechuu mitd.
dureedhaan gosa gaaffilee fi akkaat aa
hordofuun falmitoota daangeessuu fi mormiin yoo dhiyaate, ajaja
barbaachiisaa tabée kennuu qgabu.

Gosaa fi akkaata jechi ragummaa itti kennamuu gabu tumaa SDFHH

kwt . 261 jalatt:i budbuura i bsamee jiruu
gaaffii qaxxaamuraa, fi gaaffii keessa deebiitin gajeeltoowwan akka
wal iigal aatti seericha k e aosdubbiitift aa é an

%Raggaasaa Siidaa (Himataa) fi Zarihuun Raggaasaa (Himatamaa), MMdo
Lak.Gal.35514; Nabiil Abdallaa (Himataa) fi Waaballaa Buseriinfaiamtuu), MMO
Godina Arsii Lakk.Gal. 70483.

%Daanyee Badhaanee fa@N-2) fi Araddaa Badhaanee, MM Godina Sh/Kaabaa,
Lak.Gal.50654.

9"Fakkeenyaafdhimma M/Murtii Aanaa Odaa Bultumitti ilaalame tokko keessatt bulchiinsi
Gandaa 08 manni f galeanwailfaimitokta@a Okeesssea magaa @enyuun
gal maabee akka turee fi akka jiru qulqullee:
Bulchiinsi gandaa garuu ijoo manni murtii barbaaduun ala waan gabaaseef manni murtii
ajaja biraa kennuuf dirgameei@ugusee Daadhii faa N4 (Himattoota) fi Tsadaalaa
Taaddasaa (Himatamtoota)).

%8afgaaffii Ob.Tasfaayee DajaneeRirezadaanti MMA Kuyyuu, 13/06/2009 waliin
gaggeeffame.

99SDFHH, Kwt.259 (1).
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rogummaa ¢gaban qofa irratti xiyyeeffachuun ragoota qorachuun
barbaachisaa dha. Manni murtiis kana keessatti dhimmicha irratti murtii
haqa gabeessaa fi bubdaa gabeessa taode
gul qul |l aaduu g a b daohuurs ragaa ay@eondhagatleg afi b a a
galmeess€® akkasumas, bakka barbaachisaa dha jedhee amanetti ragaa
dabal ataa dhiyeessisé® gorachuu yoo d

Haa tadéu mal ee, ragaa qorachuu ilaalc
ni jiru. Fakkeenyaaf, falmii ga®nyaa dhirsaa fi niitii irratti faallaa tilmaama
gabeenyaa waliinit? gareen tokko ragaa akka dhiyeeffatu aj&tu
gaphxiilee qgul qul |l aaduu gaban gadi
dhabud® rogummaa fi fudhatamummaa ragaalee irratti jalmurtii kennuu
dhabud® jecha ragummaa ragootaa sirnaan
fuudhuu dhabul®®, ijoo falmii osoo siriitti adda hin baafatiin ragaa
dhagahuu, ijoowwan falmii irratti xiyyeeffatanii duguuganii ragaa dhagahuu
dhabud®, ragaa dhagahuu wajjiin walgabatewffiin jiraachuu fi ijoo

100SDFHH, Kwt.269 (1).

101SDFHH, Kwt. 264.

102Seera Maatii Naannoo Oromiyaa,lsi Lak.69/1995 fi 83/1996, kwt 78 fi 113.

1%3ifinash Olgabaa (Himattuu) fi Alamuu CaaliiHimatamaa), MMA Guutoo Giddaa,
Lak.Gal.16234.

109Fakkeenyaaf, uummanni keenya harki caalaa hubannoo seeraa gabaachuu dhabuu irraan
kan kabe ragaa qark&kahuwwnii fr athtaigawaeoro dhaban
seeraa tokko tokkos sababa baaydina hojidi fi
namoonni hedduun sababa ragaa sobaatiin haga yeroon itti dhaban ni jira (Afgaaffiiwwan

Ob. Wandimmuu Kabbadaa, /B Pirezidaanti MMO Godina Arsii, 9/05/2009; Ob.

Taarikuu Tamasgeen, Ga/Ga/Dhi Hariroo Hawaasaa, MMA Diggaa, 26/05/2009, fi Ob.
Tarrafaa Sarbeessaa, Abukaatoo Dhuunfaa, Godina Wallagga Bahaa, 25/05/2009 waliin
gaggeeffame).

10°Afgadffiwwan Ob. TasfaayeeDajanee, Pirezadaanti MMA Kuyyuu, 13/06/20009;

Tashitaa Nuuriyyee, Dubbi Fixaa Waajjira Lafaa fi Eegumsa Naannoo Aanaa Shaallaa,
1/6/ 2009 waliin tabe.

Kun ammoo deebidee mana murtii olodiyyannoood
gahaa akka hin arganne kamasisuu fi haga irratti dhiibbaa kan geessisu dha
(Afgaaffiwwan Ob. Habtamuu Ayyaalewu, Abukaatoo dhuunfaa Godina Sh/Kaabaa,
9/06/2009; Ob. Geetuu Maammoo, Pirezadaanti MMA Guutoo Giddaa,24/05/2009; Ob.
Darajjee Abbabaa, A/Alangaa Waj/Hagaa Godina l&ggla Bahaa, 25/05/2009; Ob.
Namoomsaa Yaadataa, A/Alangaa, Wa/Haqaa Aanaa Guutoo Giddaa , 24/05/2009, Ob.
Boggaala Badhaadhaa, A/Murti MMA Kuyyuu, 13/06/2009; Ob. Aschaaloo Isheetee,
A/Murtii, MMA Ciroo,7/6/2009)

07Afgaaffiiwwan Ob. Shawaragaa Isheetuu,irePadaanti MMA Giraar Jaarsoo,
08/06/2009; Ob. Habtamuu Ayyaleewu, Abukaatoo Dhuunfaa Godina Sh/Kaabaa,
9/06/2009; Ob. Tasfaayee Dajannee, Pirezadaanti MMA Kuyyuu, 13/06/2009 fi Ob.
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gabameen ala ragaa fuudhuun jiraachuu fi eenyummaa ragaa sirriitti
qul qgul |l eess®®u dhabuu fadi

4. RAKKOOLEE BARREESSA MURTII HARIIROO HAWAASAA
KEESSATTI MULOGATAN

4.1. BARREESSA MURTII HARIIROO HAWAASAA
AANGOO SADARKAA DURAATIIN MURTA A6 AN

Barreessi murtii  hariiroo hawaasaa aangoo sadarkaa duraa keessatti
hanginaaleen gama barreessa firii dubbii, ijoo dubbii, ragaa, itti fayyadama
seeraa, fi xiinxala firii dubbii, ijoo dubbii, ragaa, fi seeraatiin ibsaman gaba.
Tokko tokkoon haa ilaallu

4.1.1. Ibsa Firii Dubbii

A) Firiwwan Dubbii Rogummaa Qaban Kanneen
Rogummaa Hin Qabne Irraa Adda Baasuun Cuunfanii
Kaadbuu Dhabuu

Abbaan murti.i firiiwwan dubbi.i murt ee
filee murtii keessatti gabaabinaan galmeessuuti irragareal® Kan
deebii/ fal mii fal mitoot al¥SDANH foigya s eene
keenyaas haaluma olitti ibsameen murtiin firii dubbii hammachuu akka

gabuu fi firiin dubbii inni hammatus uunf amee gal maaduu al
ibsuuiprovided that a judgement gi ven i

Dajanee Abdiisaa, MM Hundaatti Abukaattoo fi Gorsaa Seeraa, Godinagkkarhixaa,
8/6/2009.

1%8afgaaffi Ob. Amsaaluu Olaanii, Gaggeessaa Adeemsa Hojii KTAS, MMWO,
27/06/2009 waliin taasifame.

109 Alamaayyoo Taganee, Olitti yaadannoo lak.14,.F35

1Al amaayyoo Taganee, Ol itti yaadannmnawan | ak. 14
dubbii murteessoo tadan kanneen murteessoo h
dha. Gaaffii kana deebisuuf gaaffii birdajin dubbii jedhame sun osoo hin raawwanne

tadee, ykn bifa biraatiin osoo jirmmawee? eer a t

jedu gaafachuun Deebaaocohpgsadfiadhanaasubeyyeebd
murteessaa t @ighard KHBeurhanmny Legah Reasoning and Legal Writing
(Structure, Strieegy, and Style) (Sixth editiodspen Publisher£009, F31).
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concise st at eitqg retd ICaricise fstatement af she @ase
yaadni jedhu hangamitt.] kan jedhu il a
akka waliigal aatt: waant i hubachuun
walfalmaniin dhiyaatu tokko akkuma jirutti osoo hin galagalfamiin ykn

gar mal ee gabaabbachuun firi.i dubbi i |
0so00 hin hambisiin dyamal maaduu kan qgabu

Qabatamaan garuu, firiiwwan dubbii barreessa murtii keessatti yoo ibsaman
hangina gabu. Fakkeenyaaf, dhimma ijoon himannaahisagiamoonni lafa

waldaa keenyaa seeraan ala gabachuun waldaa isaanii itti ijaarratan waan
tadbeef b a a s iinidiigana kisaazaa kesngaaakkia nuufi uwwisan

jedhu tokko irratfi*? firiin dubbii himannaa hima tokkoon mallattoo tugaa

malee sarara 21n; firiin dubbii deebii ammoo sarara 25n ibsameera. Rakkoon
akkasi. kun bal déina kan qgabooitamduu g
hubachuun d8ndadameer a.

B) Firii Dubbii Barbaachisu (Material Fact), Keessattuu
Mana Murtii Ol 6iyyata Dhagahuuf
Barreessa Murtii Keessaa Hambisuu

Fakkeenyaaf, hanga qallabaa murteessuuf galiin nama qallaba muruuf
digamuu hangame k ka t ab6ée beekuun barbaachi s.

beekiin manni murtii ol 6i yyat a dha
gahaadhamoo gahaa miti ijoo jedhu madaaluuf ni rakkata. Falmii dhirsaa fi

niitii tokko irratti'** ma n n i murtii qgall aba rsiiaadi mm
800.00 kan murteesse galiin himatama
Mi soomaa fi Maal |l aga Dinagdee Aanaa
kenniinsa murtii keesst t i I bsameer a barredsa anurti a 0 u m
keessatti hin ibsamneKanaaf, murtii ke n a me irratti ol 0i

111SDFHH, Kwt.182 (1).

112Waldaa Amantaa Malaaka Uugaabii ltoophiyaa Damee Adaamaa (himata&BMhl

Laggasaa Nagawoo™2, Ob. Birhaanuu Saafawoo) fi*f-Waldaa Makaana Yasuus Ganda

Kol bee Kootichaa (hi mat amtuhi)t Z*¥n- OB./ ABINiid a a n Ob
Gammachuu M/M Aanaa Liiban Cuqqaalaa, Lak.Gal.14261.

113 Fakkeenyaaf, dhimmootni Nabiil Abdallaa (Himataa) fi Waaballaa Buserii (Himatamaa),

MMO Godina Arsii, Lak.Gal.70483, fi Ragaassaa Siidaa (Himataa) fi Zarihuun Raggaasaa
(Himatamaa), MMAXiyoo, Lak.Gal. 35514 hangina akkasii gabu.

114 f t uu Us maa 6 i | XayyibH Abdia t(Himatarhaa), f MMA Baabbilee,
Lak.Gal.07831.
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gaafatamee manni murtii ol i yyata dha
ykn ajaja biraan yoo qulqulleeffateen ala haalli itti hubatu hin jiru jechuu
dha.

C) Seerummaa Gaafatame Murtii Keessatti Duguuganii
Ibsuu Dhabuu

Falmii wijjoo (iqubii) tokko irrattt'® himanni dhiyaate, himatamaarfa

iqubii carraa guutuu buusiin torbanii qr@20.00 (kuma lamaa fi digdama)

t a damaa guutuu isa gaheen gr.50,00@Kuima shantama)fudhachuudhaan

torban 16 gofa erga buusee booda, tofbanusii isarraa eegamu qr.18, 180

(kuma kudhasaddeetii fi dhibba tokkoo fi saddeettama) kaffaluu waan

dideef, kaffaltii abbaa seerummaa, baasii sababa kanaaf baase dabalatee akka
naaf kaffalu haa murtaadu jechuun gac
seerummaan gaafatame waantota sadii dha: 1) Qr.18, 180.00 akka kaffalu 2)
kaffaltii abbaa seerummaa akka uwwisuu, fi 3) baasii sababa himannaatiin
bahe akka deebisuufidha. Haa tadu me
kenname himatamtoonni Qr.18, 180.00 kabaa seerummaa dabalatee akka

kaffalan kan jedhu qgofa. Baasii sababa himannaatiin bahe jedhamee
gaafatame irratti manni murtii callisuun bira darbeera. Kan abbaa
seerummaas gar shii me e q a akka t ade
ibsamné't®

Rakkoowwan firii dubbiin walgabatanii olitti ibsaman kunniin kan jiran
taduu afgaaffii gaggeeffame i1rraas hu
i joo dubbi.i rogummaa gqabu duguugani.i
kennuu irratt.@ dhii bbaa gedssi soalabdikyayr
dhagahus odeeffannoo barbaadu hubachuu dhabuun guutummaan galmee
mana murti.i jal aatii akka ergamuuf k
deebi 0ee har ki fannaa dhi mmoot aaf sat
gaggeeffame ni agarsii$¥. Bargaaffiinguutames yaaduma kana kan cimsu

11%Diiroo Dagafaa (himataa) fi Barakat Nagdaa (N2), MMA Arsii Negeellee, Lak. Gal.
31804

116 Galmee fuula mirga keessatti garuu kaffaltin abbaa seerummaa kun qgarshii 707 akka
tabe i bsameera.

1170b. Amsaaluu Olaanii, Gaggeessaa Adeemsa Hojii Kenna Tajaajila Abbaa Seerummaa,
Mana Murtii Waliigala Oromiyaa, 27/06/2009; Ob. Mohaammad Jimaa, Pirezidaantii MMO
Godina Shwaa Bahaa, 12/5/2009; Ob. Bukaar Kadiiroo, Ga/Ga/ Dhi Hariroo Hawaasaa,

68



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

taduu gakladnf himarmmaa, deebii, fi jecha ragaa gareewwanii
akkuma jiruttd.i mur t i i jedieablmodtiaseeran fi i b s u L
abbootii alangaa 95 tabdban gaafatamani

11(11.8%) eyyee yeroo hedduu, fi 3 (3.16%) lakki tasumaa jechuun
deebisaniiru. Kana irraa waanti hubatamu, rakkoon kun darbee darbees haa
tabu yeroo hedduu kan mul datu tabuu d

Sadarkaa mana murtii fi gosghimmaa rakkichi caalaatti itthammaat
beekuuf gaaffeen, i Ra k ki ¢ hi masaa muatir kaeidtii caalaatti

hammaat a? Gos a dhi mmaa k amijedhaat t i C
abbootii seer aa foi abboot i al angaa
gadi i tti deebi 6eer a:
Gaaffii Deebi
Rakkichi sadarkaanana | MMWO | MMO MMA Sadarkaa
murtii  kamittii caalaatti hunda
hammaata? biratti
3 15 74 2
(% 3.19) | (%15.96) | (%78.72)| (% 2.13)
Gosa dhimmaa
Gosa dhimmaa kantii | H/Hawaasag Yakka H/Hawaasa fi
caalaatti hammaata? yakka
30 17 47
(%31.91) (%18.09) (% 50)

Gabatee ol ii kanarraa hubachuun kan d
fi jecha ragaa gareewwanii akkuma jirutti murtii keessatti ibsuu manneen
mur tii sadar kaa hunda bi r sadarkeesdna n
garuu, rakkichi, walduraa duubaan MMA, MMO, fi MMWO keessatti akka
mul édatu ni hubat ama. Gosa dhi mmaan yo
Hawaasaa f. yakkaa irratt.i kan mul 6at
garuu, barreessa murtii liano hawaasaa keessatti caalaatti kan calagqgisu
tadbuu dha.

mu |

MMO Godina Harargee Bahaa,13/6/2009; Ob. Gaashaw Katamaa, MM Hundaatti
Abukaattoo fi Gorsaa Seeraap@na Harargee Lixaa, 8/6/2009.
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4.1.2. ljoo Dubbii

ljoo dubbii jechuun gaaffii firii dubbii, ykn seeraa, ykn firii dubbii fi seeraa
gareewwan irratti walii hin galle dH&8 Bifa gaaffiitiin ykn himaan akkaataa

waant i tob&abt a@bwudhasbuu, jiraachuul/ j
agarsiisuun i bsamuu dandada. | j oon |
hubat amu dandadéuu fi i ddoo, yer oo, n .
akkaataa adda baasuu d'&Gadffdieéruhimmmanb ar r e e
dhiyeessu baayb6éina yoo gabaatani.i fi
waakkate yoo taode, manni mur tii akkur
ijjoowwan dubbii sadarkaa sadarkaadhaan tarreessuudhaan hundeessuun
xiinxala keessatti deebii itti kennaaleemuu gqab%° SDFHH kwt.182 (1)
jalatti, it he judgement shall contain t he
jechuun kan ibsekanuma agarsiisa. Qabatamatbarreessiijoo dubbii

manneen murtii Oromiyaa rakkoolee itti aananii jiran gaba.

A) ljoo Dubbii Kenninsa Murtii Keessa Hin Jirre Barreessa
Murtii Keessatti Ibsuu

Falmii jeequmsa lafa baadiyaakko irrattit?! yeroo falmiin gaggeeffamaa

turett.i i joon dubbi i akka qgul qgul | aat
gabamee hin jiru. Ha a tessditiuijoomdubb@ e , b a
Ahi mat amaan | afa falmiidhaaf kadumsa

jira moo miti?d6 kan jedhu qgabameera.

118 SDFHH, Kwt.247 (1) (4).
119Federal Judicial CenteJudicial Writing Manual, Olitti yaadannoo lak.8, FF13.

120SDFHH, Kwt . 182(3); Haa tadu mal ee, deebi
i joowwan dubbi.i hafan biroof deebii kennuu K¢
dubbii h u n d @takérmuun bafbaachisaa lakka hin taane keewwatuma 182(3)
irraa hubachuun ni dandabama.

121 Haasoo Cannasaa (Himataa) fi Amaan Haasoo (Himatamaa), MMA Xiyoo,
Lak.G.35729
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B) ljoowwan Dubbii Kenninsa Murtii Keessatti Qabamanii
Turan Barreessa Murtii Keessatti Hin Ibsiin Hafuu

Manni Murtii Aanaa Xiyoo dhimma tokko irrattf? bitaa fi mirgi himannaa

fi deebii isaaniitiin falmii dhiyeessan erga barreeffame booda akkas jedhee

itti fufa: Ané. f al mi i n afaaniitis gaggeef f ame
ci msuudhaan kan f al man vy oitaa fitmargaa |, ma n
akka dhiyaatu ajajeera | eSihluaaa t a&&lhua
gabu, falmiin bitaa fi mirgaa erga xumurame booda, ijoo dubbii ragaadhaan
qulqullaad u u g a b a& qgbamd Husensein barreessa murtii keessatti
ibsamuu gaba ture.

C) ljoo Dubbii Malee Murtii Barreessuu

Falmii hojii tokko irrattt?® himatamaan waan hafeef galmeen bakka inni hin

jirretti il aal amee murtaabdeer a. Kan
gaafatamaan waldichaa balaa konkolaataatiin miidhamee Hospitaala tureef

falmcha osoo hin beekiin murtiin nurr a
keessa gallu jechuun buduura SDHH kv
Manni murtiis barreessa murtii keessatti ijoo dubbii osoo hin gabatiin

murteesseer a. Si | aa t a o6nudhiyedsse malneea b u :
hagamee ture irra deebi 6amee akka ba
gabatee qulqulleessuu dandaduu qgaba t

Falmii manaa tokko irrattié* ijoon himannaa ture, himataan mana gandaa

| akkoof si isaa 117 B dxuue kamdprraat
i bsuun hi mat amaan gal iin i saa X1 gqace
jiraachuu waan hin dandeenyeef yeroof akka keessa jiraatu hayyameefii
booda gadi naaf lakkisi yeroon jedhu gadi naaf lakkisuu didee jeequmsa

waan natti kaaseef, djamee akka gadi naaf lakkisu kan jedhu dha.
Himatamaan ammoo manni ani keessa jiraadhu kan himataa osoo hin taane
kan adde Burtukaan Xilaahuun waan ta

122Raggaasaa Siidaa (Himataa) fi Zarihuun Raggaa@dimatamaa), MMA Xjoo,
Lak.Gal.35514

120b. Teewudroos Zarihuun (Himataa) fi Wal daa
Wanijii Kutaa Bigiltuu (Himatamaa), MMA Adaamaa,Lak.Gal.99178

124Saajin  Ohanaa Geetaachoo Kabbadaa (Himataa) figgBshawu Tasammaa
(Himatamaa) MMA Bishooftuu, Lak.Gal.5241.
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kaaseefi manni ani isaaf gadi lakkisus hin jiru jechuun deebii kennkeda
lixxuun Adde Burtukaan Xilaahunis achii dhufi mana falmii kaasee
baral968tti ishee fi abbaan warraa ishee Dr.Hayiluu Baqqgalaa Adde

Kabbadach Hundee irraa bitatanii keessa jiraachaa o0soo jiranii mootummaan

dar gi i | absi i dhaanoodk ganda drhaareda® isheesid u u ;

kireeffattee jib6ba |jib6baan qar. 634.
dhufeenyaa gaarii ishee fi himataa jidduu jiruu fi galiin himatamaas xiggaa
tadbuurrraan kan kabe yeroof akuna |
himanni himataan akka waan ofiif kireeffateetti dhiyeesse sirrii waan hin

4 0

r ¢

taaneef, kufaa akka taodbuuf gaafateett

Firiiwwan dubbii olitti ibsaman kana irraa manni murtii ijoowwan dubbii
manni gandaa falmiif kadbumsa ika®0 e
Kan himataamoo kan himatamaamoo ykn kan jidduu lixxuutinidha? Magaa

isa tokkoon kireeffamee gabatamaan keessa jiraachaa kan jiru nama biraa

K ur

y 00 mada@amitti a k k aedhan gabatee qulduileessaud e ?
dandada ture. Ha a amnnanbosoo hiradaleatin muitij o o ww
barreesseera. Rakkoon akkasi: gal meew

mul 6at u.

Murtiin haala kanaan kennamu haga dabsuuf humna gaba. Sababni isaa, ijoo

dubbii adda osoo hin baafatiin murtii kennuu fi barreessuun haathajoo
dubbii sirrii hin taane gabachuun murtii barreessuuniyyuu dirgama gara
seerummaa hin gaafatamneef deebi i
Yaadni afgaaffiin walitti gabames hangina olitti ibsame kana kan cimsu
dhal?®

D) ljoo Dubbii Sirrii Hin Taan e Qabachuun Seerummaa Hin
Gaafatamne Murteessuu

Dhimma tokko irratfi?® himannaan himattootaa kan jedhu, himatamaa
dabalatee gabeenya lafa dhaalaa abbaa fi haadha isaanii vesdiigaian
erga qooddatanii booddhimatamaan gabiyyee isaanii irratti akka hin

125Afgaaffiwwan Ob. Mulugeetaa Figaaduu, Pirezidaanti MMO Godina Harargee Bahaa,
13/6/2009; Ob. Bukaar Kadiiroo, Ga/Ga/Dhi Hariroo Hawaasaa, MMO Godina Harargee
Bahaa, 13/6/2009.

126Tshaay Badhaadhii faa -B(Himattoota) fi Sisaay Badhaadhii (Himatama&d)MA
Amboo, Lak.Gal.37789
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fayyadamne isaan dhorkuu fi jalaa gabachuu falmaa osoo jiranii; tarree
ragootaa isaanii keessattis himatamaan lafa jalaa gabachuu fi itti fayyadama
dhorkuu akka beekaniif addatti ibsanii osoo jiranii manni murtii falmii
dhiyaate kanaan ijoo dubbii rogumaa gabu gabachuun qulqulleessuu 0soo

gabuu ragaa himattootaa bira darbuun himatamaan gabiyyee dhuunfaa isaa
gabachuu murteessuun hi mat a kuf aa t
himatamaan lafa dhaalaan himatamoonni abbaa fi haadhaiisaaai

argatanii jran akka itti hin fayyadamne jalaa gabatee dhorkee jira moo miti?

ijoo jedhu irratti ragaa dhagahuun qulqulleessee murtii kennuu gaba ture.

Hi mattoonni durumaanuu dhaal aan abba
fal mi chi fal mii galiny keaea stuadmu un .i Haa
manni murtii ijoo falmii jeequmsaa dhiisuun ijoo falmii gabiyyee
gabachuun qulqulleessuun murtii kenne. Akkas gochuun isaas dogoggora.

Hanginoonni dhimmoota olitti agarsiifaman kunniin akkuma tarreeffaman
kanatti manneen muri | sadar kaan jiran keessat
afgaaffii gaggeeffame irraas ni hubatatfaDabalataanguunfaa bargaaffii

abbootii mutiin guutame irrattis ibsameera.

4.1.3. Ragaa Barreeffamaa Murtii Keessatti Ibsuu llaalchisee

SDFHH bareessi murtii dhimmamadaallii ragashammachuu akka gabu
ilaalchisee calliseera. Wa a n tabeef uu, gar eewwan
gaamoleen murtii dubbisan sababa ragaan tokko fudhatama itti argatee ykn
kufaa it ti t abe Rabatdmaanis, rakkbowwaa &rwaan gadii

ni awl 6

127Afgaaffiwwan Ob. Naasir Faariis, A/Murtii, MMWO, 28/02/2009; Ob. Mulugeetaa
Figaaduu, Pirezidaantii, MMO Godina Harargee Bahaa, 13/6/2009; Ob. Kadir Waayyuu,
Ga/ Ga/ Dhi Hariroo Hawaasaa, MMO Godina Arsii Lixaa, 1/6/2009; Gbhashaw
Katamaa, MM Hundaatti Abukaattoo fi Gorsaa Seerazfiia Harargee Lixaa, 8/6/2009;
Ob. Alamuu Guutaa, Ga/Ga/Dhi Hariroo Hawaasaa MMO Godina Wallagga Bahaa,
24/05/2009 waliin gaggeeffame.

73



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

A) Ragaa Barreeffamaa Gareewwaniin Dhiyaatu Tokko
Irratti Osoo Waa Hin Jedhiin Callisanii Bira Darbuu

Falmii gabiyyee lafa baadiyyaa tokko irrddtil af t i f al mi i f kadu
l saa taoduu mana murti.i hubachiisuuf
gabiyyummaa dhiyeeffateera.Waajjirri Lafaa fi Eegumsa Naannoos
waragaa ragaa abbaa gabiyyummaa kana attamitti himatamaaf akka kenne
gaafatamee mana murtiif gabaasee ture. Gabaasni dhiyaate kan ibsu,
gabiyyeen | afaa fal miif Iseaabbarbnmant a6 e
Il saa kan himataa taodouu fi maqgaa hi mat
garuu, himataan ilma isaa himatamaaf kennaadhaan bakka maanguddoon
jirtuutt.i kan kenne taoduu fi Wajjirr
dhaabbate waragaa ragaa abbhabiyyummaa himatamaafkae k ne t ad uu
dha.Haa taodou mal ee, manni murtii, mu r
gabiyyummaa himatamaa kanaa fudhachuu ykn kufaa gochuu isaa osoo hin
ibsiin callisee bira darbeera.

B) Faallaa Ragaa Murtii Keessatti Barreessuu

Famii lafa baadiyyaa Ragaassaa Siidaa (Himataa) fi Zariihuun Raggaasaa

(Hi matamaa) jidduutt. tade irratti We
falmiif kadbumsa tabde kan hi matamaa ak
tadbu mal ee, ma nmurtii isaeukedssatti gababsai \Waagjims s a

Lafaa fi Eegumsa Naannoo irraa dhiyaa

C) Ragaa Barreeffamaa Dhiyaate Murtii Keessatti Sirriitti
Ibsuu Dhabuu

Falmii lafa magaalaa tokko irrdft? kenniinsa murtii keessatti gaanmaigaa
qulqulleessee dhiyeessuu gabu Ejeensii Misoomaa fi Manaajimantii Lafa
Magaalaa Adaamaai f k a n Ganda 01 Mur@nd yoo i bsa
barreeffamu garuu, ragaan gqaama kami |

128 Raggaasaa Siidaa (Himataa) fi Zarihuun Raggaasaa (Himaaja MMA Xiyoo, Lak.
Gal. 35514.

12A ma an | dab o (Himdtteom) fi(Idd&ypas Yimaa (Himatamaa), G/Lixaa
(Abraahim Yuuyyaa fi Abdallaa Algaadir), MMAdaamaal.ak.Gal.89732, 19/4/2008.
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ibsamne. Akkuma waliigalaattifi € . Ha a I @asifaneeéniaimanni
murti.i ajaja kan dabarsee jiru yoo 't
dhiyaachuu malanis oolmaa dhaddachaa gaafa 24/02/2008 kan dabarsee
Jjiru yommuu tabu kana keessattis kaa
dhiheessan kun gabiyy¢eo k k or r at t i k a n habue?’yopa ma n t
bakka tokkorrattd.i kennameera taobdee ||
saayitii pilaaniin iddoo ykn kaartaawwan kanaaf kennaman yoo jiraatanis

adda baasuudhaan qulqulleessarakka gabaasan taasifamegira.o
Buduura ajaja kennameenis bubdaan gaa
galmeedhan walgabatee kan jiru ¢ha j e d h a . Haa taobdu
gabaasan kan godhame waajjira kam ak
galmeedhaan walqgabatee kan jirus eessarraa fi eenyakiaa dhiyaate

barreess murtii  keessatti hin ibsamneDhimmootni biroo hangina

walfakkaataa agarsiisanis ni jittf.

Rakkoowwan sanadoota murtii keessatti eeruun walgabatanii olitti ibsaman
kunniin manneen murtii sadarkaa hunda keessa jiru. Sadarkaanacimin
isaanii garuu garaa garummaa gaba. Kana beekuuf ga&éfimgdoota ykn
barreeffamoota ykn seerota murtii keessatti sirriitti eeruun walgabatee
rakkoon jiru sadarkaa mana murtii kamirratti caalaa hammaaja@hu
abboot i seer aa faniif dhipabter @akka armaanlgadiitty a a 7
deebi deer a:

Gaaffii Deebii
Sanadoota ykimarreeffan MMWO | MMO | MMA Sadarka
oota ykn seerota murti hundatti
keessatti sirriitti  eeruur |2 15 56 2

walgabatee rakkoon jirt | (% 2.67) | (% 20) | (%74.67)| (%2.67)
sadarkaa m/m kamirratt
caalaa hammaata?

Gabatee olii kanarraa waanti hubatamu, rakkoon sanadoota ykn
barreeffamoota ykn seerota murtii keessatti ibsuun walgabatee jiru adaduma

13%Fakkeenyaaf, Muhaammad Umaree fi Adam Adia (N2), MMA Baablee, Lak. Gal.

07987 fi Itaabazuu Taaffasaa fi llleeni Nugudaa (N-2), MMA Xiyoo, Lak. Gal. 36068

tadée irratti yommuu kenniinsa murtii ragaan I
murtii keessatti 0soo hin ibsamiin hafeera.
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sadarkaan mana murtii asii ol dabalaa adeemuun xiggaachaadkamu
t auwbdha.Kana jechuunsadarkaa manneen murtii aanaatti rakkichi yoo
bal 6atu, sadarkaa MMWOtti ammoo fooyy

4.1.4. Seera Rogummaa Qabu Fayyadamuu

Gal meewwan sakattadaman keessaa murt
gabu malee barreeffaman ni jirrakkeenyaaf, barreessa murtii galmeewwan
MMO Godina Arsii Lak.G.70483, MMA Diggaa Lak.G.10308, fi MMO
Godina Sh/Kaabaa Lak.G 505532 keessatti seerri hin fayyadamne. Rakkoon
gama kanaan jiru, seera fayyadamuu dhabuu gofa osoo hin taane seera
hagame fayyadanwm murtii barreessuus kan dabalatu HhaKanaaf
ammoo sababni ijoon seeronni Caffee fi Mana Maree Bulchiinsa
Mootummaa Naannoo Oromiyaan bahan gaamolee seerota kanniin hojiirra
oolchan/hiikan kanneen akka manneen murtii akkaataa barbaadamuun hanga
caasaa adarkaa jalaatti dafanii dhaggabsiisuu dhabuu, fi gaamoleen seera
hojiirra oolchan/hiikan kunniin seera haaraa bahu kana dammaginaan
hordofanii fudhachuun itti hojjechuu irratti hangina gabaachuut#ha.

Seera rogummaa gabu osoo hin fayyadamiin murtiieeasuun hangina
guddaa dha. Sababisaa,jalgabumayyuu gaheen hojii mana murtiif Heeraa

fi seeraan kenname seera hiikuu dha.
seera rogummaa gabu buduureffatee mu
murtichi yaada dhudnaa (opi ni on) i bsuu bira d
dandadu. Qaj eel toon ol aantummaa see
murtii, murtii barreessu keessatti keewwata seeraa rogummaa gabu

buduureffatee xiinxala barbaachisu yo

4.1.5. Xiinxala Firii Dubbii, ljoo Dubbii, Ragaa, fi Seeraa

Gudunfaan manni murtii, murtiin irra gahe sababaa fi loojikii irratti
hundaaduun Sirrummaan I saa dubbistoo

131Afgaaffiwwan Ob. Amsaaluu Olaanii, Gaggeessaa Adeemsa Hojii Kenna Tajaajila
Abbaa Seer ummaa, MMWO, 27/ 06/ 20 mM6/Y IM@EL . Mul 6 |
Kennisiisaa, BHO, 22/6/2009; Ob. Mulugeetaa Fiqaaduu, Pirezidaanti MMO Godina
Harargee Bahaa, 13/6/2009; Ob. Bukaar ikad, Ga/Ga/Dhi Hariiroo Hawaasaa, MMO

Godina Harargee Bahaa, 13/6/2009.

1320b. Mul 6i saa AANIHIQoAY/SMHHEKennisiisaa, BHO, 22/6/2000; Ob.

Mulugeetaa Figaaduu, Pirezidaanti MMO Godina Harargee Bahaa, 13/6/2009.

76



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

gabaachuu fi dhabuun isaa kan madaalamu xiinxala taasifamuuft>dha.
Xiinxala keessatthimatni, deebiin,falmiin, ragaan gareewwanii maaliif
fudhatama akka argate ykn akka dhabe ykn caalee akka argame tartiiba ijoo
dubbiitin ibsamad** Waan tab6eefuu, manni murti.i
mi rgaan kaodaniif xiyyeef fagasisauaab&k an ke
Dabalataan, xiinxalli raawwatamummaa tumaalee seeraa dhimmichaaf
rogummaa gqaban akkuma jirutti guutummaatti barreessuu 0soo hin
barbaachisiin bakka murtii kennuuf dandeessisu qofa fudhachuun hiikkoo itti
kennuu k an % u Wdlumaagadtti, d iftc@minnii, fi itti
gaafatamummaan mana mur t i xi i nxala t

SDFHH Itoophiyaas murtiin sababa itti kennameef hammachuu akka gabu

AThe jJjudgement shall contain....the
s uch d ejechusiriifaitiniam@era-*® Kun ammoo kallattiin xiinxalaan

kan wal gabatu waan taobdeef, seerri ade
kenne taduun ni hubat ama. Qabat amaan
manni murtii barr eessa maabatd dha. Yd&wame s s at
fi iddoon bal 6aan kan kennamu xiinxa
kanneen akka himata, ol éiyyata, deebi
Firii dubbii, ijoo dubbii, jechi ragootaa, fi seerotaa wal nyaachisuun akkaataa
innitok ko i sa biraa ibsaa adeemuu danda
irratti hanqgi nni kan jiru tadéuu gal me

Akka fakkeenyaatti dhimma hojjetaa fi hojjechiisaa tokko kaasuun ni
d a d a 8*aDhimma kana irratti murtiin komputaan barreeffame fuula
afur yommuu t aXinkalli tdasifama kekygata fmgraa)
tokko gofa. Kan hafe himata, deebii, falmii afaafiijecha ragootaa dha.
Hanginni gama kanaan jiru bifti biraa ittiin calaqqgisu, gosti ragoota lama
(ragaa bareffamaa fi ragaa namaa) walfaana yeroo dhiyaatanitti isa tokko

133S. |. Strong Follow, Writing Reased Decisions and Opinions: A Guide for Novice,
Experienced, and Foreign Judges, Journal of Dispute Resolution, Volume 2015, Issue 1,

Article 7, F124; Federal Judicial Center, Judicial Writing Manual, Olitti yaadannoo lak.8,

F16.

134The Khmer Institute of Bmocracy, Olitti yaadannoo lak.6, F76.

13%Akkuma 13422,

136 SDFHH, Kwt.182 (1).

B¥’0Ob.Teewudroos Zarihuun (Himataa) fi Waldaa Bl
Wanjii Kutaa Biqgiltuu (Himatamaa), MMA Adaamaa, Lak.Gal.99178.
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dhiisuun isa biraa attamitti akka fudhate ykn lachuu attamittiin akka

wal deeggeran i bsuun hojii xiinxala ga
yeroo dhabu galbaa ma a n  n iFakkeenyadffalinia lafa baadiyyaa

tokko irratti®® ragaan barreeffamaa Waajjira Lafaa fi Eegumsa Naannoo

i rraa bif a gaboo yaaoi i ti aannanggasndaa 0 ¢
akkasuma fuudhameetrdaa t ad6éu mal ee, manni mur ti
walitti dhufeenyi rgaa barreeffamaa Waajjira Lafaa fi Eegumsa Naannoo

irraa dhiyaatee fi jecha ragaa namaa 0soo hin xiinxaliin ragaa barreeffamaa
gofa irratti hundaaobdeer a.

Rakkoon xiinxala firii dubbii, ijoo dubbii, ragaa, fi seerbarreessa murtii

kun sadarkaan isaa wahd caalu malee manneen murtii hunda keessatti ni

mul 6at a. K a n a rakkaore xkinxalafbarrgessad nurtiiisadarkaa

mana murtii kamirratti caalaatti hammaatajedhu abbootii seeraa fi

abbootii alangaa sadarkaa hunda irra ji8&hkan dhiyaate yod a 6 u , buodaa
isaas kan itti aanu fakkaata:

Gaaffii Deebii
Rakkoon xiinxala barreessg MMWO | MMO MMA Hunda
murtii  sadarkaa  nmurtii irratti

kamitti caalaatti hammaata?

3 21 55 6
(%3.53) | (%24.71) | (%64.71) | (%7.06)

Gabateen olii kunrakkoon xiinxala barreessa murtii manneen murtii
sadarkaa hunda bijaaachuu agarsisa Haa tadéu mal ee, cir
wal duraa duubaan sadar kaa MMA, MMO, f
rakkoo kanaas durumaan himannaa fi deebiin yommuu dhiyaatuwan

rogummaa gaban qofa irratt:i hundaabuu
gahumsi firii dubbi i cuunf uu abbooti
baaybéachuu dhi mmoot aa, xiyyeeffannoor

kennuu dkKkabuu faédi

138 Diribaa Fullaasa (Himataa) Fullaasaa Mokonniin faa @2) (Himatamtoota), MMA
Kuyyuu, Lak. Gal.28280.
139Cuunfaa odeeffannoo bargaaffii abbootii murtiin guutame irraa walitti gabame.
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4.1.6. Qaama Murtii Raawwatamu (Decree)

Murtiin  manni murtii kenne tokko ofuma isaatiin hojiirra ooluu hin

d a n & Mamni murtii, murtii kenname keessaa kutaa hojiirra oolu gabu,
furmaata kenname akkaataa hojiirra oo
barreessuuti irraa eegartfa Dhimmootni kutaan kun gabachuu gabus
lakkoofsa galmee, maqgaa fi ibsa gareewwanii, dhimmichi dhimma sadarkaa
duraan i1l aalamu yoo tabe, gaaf fii hi
ykn gochuu dhabuu agarsii su, ykahn kaff
haala isaatti gabeenyaa hin sochoone tokko akka geessuu, ykn gadhiisuu, ykn

bakka buusuu agarsiisu, dhi mma f al mi
badee, fi eenyuun ykn gabeenya¥¥ isa Kk
Gabaabumattikaayyoon kutaamu r t i i kanaa haala salp
raawwachii suu y ommuu taodou, kanaafi s
ilaalchisuun keewwattoota 1881 jalatti kallattii agarsiiseera. Fakkeenyaaf,

murtiin kenname gabeenyaan sochodu ab
yoo tabdee fi kana r aa akkaafitatnaottirhangao o d a
garshi gabeenyi chi baasu kaffal uu akka

danda®ama.

Gama bifaatti (form) yoo deebinmur t i i n mana murti i bar
abbaa murtii ykn abbootii murtiilmmicha murteesseen ykn murteessaniin

mal | at t ad*6Dhimmi dokkb aabbootii murtii tokkoo oliin kan

il aalame yoo taobee fii sagal ee <caal mas
barreeffamuu fi mal |l attaadou k¥n seer
Abbaan murtii yaada addaa qabus (a dissenting judge) sababa isaa
barreeffamaan ibsuu qab8&.Er ga barreef famee mal |l at't
mur ti.i tokkoon y kn abbaa mur tii w a

140Robert Allen Sedler, Olitti yaadannoo lak.31, F209.
141Akkuma 143,

142 SDFHH, Kwt 183.

143 SDFHH, Kwt.185.

144SDFHH, Kwt.181 (1).

1455DFHH, Kwt.181 (2).

146SDFHH, Kwt.181 (2).
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gabal*’Abbaa murtii dhimmicha mallatteesseen ala abbaa murtii biraanis
dubbifamuff dandada.

Qaamni murti.i raawwat amus (decree) n
kennames agarsiifamuu galfd Kan mallatteessus abbaa murtii ykn abbaa
murtii tokkoo oliin yoo tabe, abbaa
isaaniitiini dhal®Abbaan murtii, murtii kenne sal
soorama baduun mall atteessuu kan hin
seeraa biroo mana murtii murticha kenneeni@hadanni murtii murticha

kenne tasuma yoo hagame ammoo abbaa murtii kamiyyuu caassa m
murtii sadarkaa tokkoon g®rarraa jiru

Qabatamaan, barreessa kutaa murtii raawwatamuun walgabatee rakkoowwan
mul atan ni jiru. Tokko tokkoon haa i

A) Seer umma a I f a Tabee fi Ak k a S
Raawwat a mu uBabeessaiahabuu

Falmii dhaalaa tokko irrati*hi matt oonni gabeenyaa du:
obbo Girmaa Alii himatamtoonni guutummaan guutuutti gabatanii waan
jiraniif, dhaal tot a taduun keenya b

goodani i f akka riksaéraaraaings akkadonuuf kaftekara s i i
jechuun gaafataniiru. Himannicha keessatti tarreen gabeenyaa firii dubbii

hi mannaa tabdee dhiyaate a) manneen d
kutaa 9 c) Baajajii gosa TVs Lak.Gab.Koodik16 0 01 OR timmde d)
huccuu ittin hodhan 2 (gosa seenjarii tilmaamni isaa gar.1000 fi No rar

l uuk til maamni i saa qgar 7000 tabde) dl
gaafatameen himatamtoonni himattootaaf gabeenyaa dhaalaa akka qoodan
yoo murteessu:é . i ddoo | a goadaree boeda,giddoo 10tti

goodamee 2/10 (harka 10 keessaa harki lama) himattootaaf yaa kennamu
jennee buduura SHH kwt . Getllieerd. i 996¢tiin

14'SDFHH, Kwt.181(1).

148SDFHH, Kwt.181 (3).

149SDFHH, Kwt.183 (2).

150 SDFHH, Kwt.183 (2).

151 SDFHH, Kwt.183 (2).

152 SDFHH, Kwt.183 (2).

153Saajin Hiruut faa (N2) (Himattoota) fi Adaanech G/Mesfg (N2) (Himatamtoota),
MMA Baabbilee, Lak. Gal. 09214.
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Haa t a 6galmeekédessatti himattoonibisamannamoota lama qofa

(Saajin Hiruu tii fi Aschaaloo Girmaa)Kanaaf, gabeenyichi erga iddoo

l amat ti goodamee booda deebi 6ee i ddo
dandaode mur tii keessaa hin hubat amu.
hi matamtoonnis akkuma hi matt oias.aa dhe
Deebi 6 eXit godddum onaaliif akka barbaachise garuu namaaf hin

gal u. Dhaaltonni biroo jiru jedhamee
seerummaa hin gaafatiin murteessuufi.i
B) Seerummaa Iddoo Tokkotti Duguuga me e | bsamuu Dan

Adda Adda Baasuun lbsuu

Falmii hojii himataa obbo Teewudroos Zarihuunii fi himatamaa Waldaa
Bubuuraa Hojjettoota Warshaa Sukkaar a
t a6 e ™ himataan tdhaabbata himatamaa keessatti gita hojii qabaa

maall agaa tadee mindaa |jib6baa qgarshidi
kan ture tadbus kakadbumsa mataa 1| saat
kaffaltidi seeraan hayyamameef dedd

raawwachuufii waan dideef jechuun:

B u 6 u Wbsii 877/P6akwt.40(R)tiin gar.1255.04 + (418.5435)
=11719.14

{1 Bogonnaa waggaa u 6 Wkwti7{5)tiin qar.41.84x60=2510.4

1B u 0 ukwtr3&tiin kaffaltii turtii qar.12%.64x3
=3765.12; walumaagalattigar17,996.46 fi durgoo abukaattoo
%210 himatamaan akkkaffaluy fi

fBuduur a ktilm t muuxahnddn 7 hojii  akka kennamuuf
gaafateera.

Manni murtii seerummaa himataan gaafate kana kan murteesse iddoo adda
addaa lamatti goodeeti. Tokkoffaa, da;996.46murtoo ykn murtii jedhee
osoo0o hin taamataa kunédgeggerfsd seeram whan gabuuf

hi mataan tajaajila waggaa 20 fi mi nd
j edhamee gaamuma xiinxalaa keessatt.i
1540b. Teewudroos Zari huun (Himataa) fi Wal daa

Wanjii Kutaa Biqiltuu (Himatamaa), MMA Adaamaa, Lak. G29178.
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durgoo abukaattoo %10 akka kaffaluu fi muuxannoon hojii himataaf akka
kennamu kan murteesse ammoo ndeee ajajajedu  j al at t | dha.
malee,manni murtii seerummaa hundayyuu gaamuma murtii keessatti ykn
ammoo ajaja jalatti iddoo tokkottykn iddoo lachuutti duguugeésuu

dandada ture. Dab al amatmaan akkq &affsluufi i n h
gaafate akkaataa (shallaggii) kamiin akka irra gahame nama labsii hojjetaa fi

hojjechiisaa irratt:. hubannoo qabu vyo
dandadu. Kun ammo kaayyoowwan murt.i.i
ofdulbb at t i kan dhiise akka tabe til maamu

C) Dhorka Yeroo Kenninsa Murtii Kennamee Ture Barreessa
Murtii Keessatti Osoo Hin Kaasiin Callisanii Bira Darbuu

Falmii dhirsaa fi niiti Salaam Tasfaaye@Himattuu) fi Buttaa Bojaa
(Himatamaa), MMA Arsiidé egel | ee, Lak. gal . 317009
dhimmichi falmiirra ture irratti gabeenyaa lama™&mana jireenyaa
magaalaa Arsii Negeellee magaa himatamaatiin tureé®¥k@nkolaataa

fedi nsaa 1 s uu-Z2919 irrhtta dhorkrakbrmameestur@aafa

gal meen murtaaobdbee cufamuun gara mana
ajajaan waan hin kaaneef himatamaan akka haaraatti mana murtiitti
iyyachuun dhorkicha kaasifateera.

4.1.7. Rakkoowwan Bifaa (Form) Barreessa Murtii
Hariiroo Hawaasaa llaalchisee

A) Murtii Keeyyata Keeyyataan Adda Adda Baasanii
Ibsuu Dhabuu

Seerluugaafaanii keessatti barreeffamni tak keeyyattoota irraa ijaarama.

Murtiin mana murtiin keanamus barreeffanm#ha. Kanaafkeeyyattoota adda

addaa gabanirrapur maab6éa j edhamee eegama. Ha a
manneen murtii kana dagachuun jalgabaa hanga dhumaatti keeyyata
(paragraph) tokkoon maut i i yoo barreessan ni m
galmeewwan MMA BishoftuulLak. Gal.52441 irratti murtiin kompuuteraan
fuulli 1l ama (2) fi i, MMO God. Arsi.i
murtiin fuulli saddeet (8), MMA Ciroo Lak Gal . 28471® tade
fuulli 3 fi sararri 2 keeyyata (pareph) t okkoon kan barraa
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Murtiin mana murtii tokko amaluma istiauu ijoowwan adda addaa irraa
ijjaarama.Himatni, deebiin, ragaan hundi ijjoowwan adda addaa dha. Akka

seera afaaniitti keeyyatni tokko yaad
murti.i keeyyata tokkoon ibsuu jechuun
keew ata tokko keessattd.i l bsuu jJjechuu t .

B)Qubee dogoggoruu (sagaloota laafoo fi jaboo, dheeroo fi
gabaaboo), hanga gurguddina qubee (font size), hagaa fi laagaa
gabaachuu, osoo of hin gopheessiin barreessuu, fuulaa fi guyyaa
dhabuu,... kkf harcaatiiwwan biroo dha.t®®

C)BBakkaa fi Jecha Qaamni Mur ti i Ra a
Ibsamu llaalchisee

Barreessa murtii keessatti akkaataa manni murtii seerummaa kenne itti ibsu
(decree part) ilaalchisee adda addummaan ni jira. Adda addummaan kunis
bakka itti ibsamuu fi jecha ittiin ibsamuun kan calaqqgisu dha.

U Bakka Itti Ibsamu

Bakka seerummaan kenname itti barreeffamu ilaalchisee bifti adda addaa
sadi i akka jiru gal meewwanTokkafkaat t a 6 a
xiinxalaan boodagyaamuma murtikeessatti ibsuulha. Fakkeenyaaf, Falmii

hojii tokko irratt:>® manni murtii himatamaan qar.34, 769.24 himataaf haa
kaffal u jechuun kan murt eenlggala kut aa
gr.34,769.24 himatamaan himataaf haa kaffalu jennee murteessineerra

jechu u n O0Aj ajabd jalatti ammo o mirgi ol
galmeen cufamuu ibseera.

Lammaffaajddoo lamatti, jechuunis gaamuma murtii keessaattii, fi ajaja ykn
murtii jalatti ibsuu dha. Fakkeenyaaf, falmii lafa mana jireenyaa magaalaa

155Gal meewwan sakatt abama abalataan, ®a Anksaaluu Glaami,at a me
Gaggeessaa Adeemsa Hojii Keenninsa Tajaajila Abbaa Seerummaa, MMWO, 27/06/2009.
156Sintaayyahu Gazzaahaany (Himataa) fi Dhaabbata Industirii Dhugaatii Lallaafaa Mohaa
(Himatamaa), MMA Ciroo, Lak. Gal.30191; Dabalataan,dhinfataii beenyaa Suufiyaan

Abraahim (Himataa) fi Abdii Mohammad (Himatamaa), MMA Ciroo, Lak Gal.28479 irrattis

bifuma walfakkaatuun barreeffameera.
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tokko irrattt®” seerummaa manni murtii Aanaa Bishooftuu kenne himanni
dhi yaate kufaa tadébuu yommuu tadu, K un
fi ajaja jalatti ibsamee jira.

Sadaffaa,xiinxala keessaa baasuun mdtair ee O aj aj ad | edht
ibsamu dha. Falmii hoj himattoota Iskadaar Yittaayyeew faa (N23) fi
himatamtoota Warshaa Habaaboo Evergriin (Dh/Dh/I/G/M) fi Baankii
Misooma Itoophiyaa Damee MuummichZ&irratti Manni Murtii Aanaa

Bishooftuu seerummaa kennee ajajoota biroo wajjiin kan ibse-doaée

murtoo, murtii (decree), ykn dikirii jedhu jalatti osoo hin taane, néieee
0Ajajabdé jedhu jalatti dha.

SDFHHs garaagarummaan akkasii akka jiraatuuf sababa tokko dha.
Keewwattoota seerichaal8®1 jidduu jiran yeroo ilaallu, murtiin tokko

murtoo (decree) gabdaau u akka qabu, gabiyyeen muil
akka gabuu fi attamitti gophaaduu a
barreeffamuu akka qgabu ifatti hin tumamne. Kanaafuu, inni asitti ibsame

Sirrii dha; I nni achitti I b semanlen a mmo o
gabnu. Haa tadéu mal ee, 6decreedn tokk
caalaatti haalli mijata kan jedhu irraa kaanee ilaaluu dandeenya. Xiinxalaan

booda, gaama murti.i keessatt.i i bsuun

yaadaa guutummaa murtiche@guuf gahee ni gabaata. Qaamoleen murticha

raawwachiisan guutummaa murtichaa o0soo hin dubbisiin maal akka
raawwachiisan salphaatti beekuuf; akkasumas, ofisaroonni seeraa ajaja
gopheessanis akkuma salphaatti ajaja raawwii gopheessuuf ammoo

dabalataan adtlat i baasani.i i bsuun gaari. akke
Kanaaf uu, bakKki 6decreed itti i bsamu
raawwat amuu dandaduu bif a ti | maama k

ammoo iddoo lamatti: gaama murtii keessattii fi @labaan addatti baasanii
ibsuun filannoo gaarii dha jennee amanna.

"Komaander Faggadaa Raggaasaa (Himataa) fi Rattaa Allabbaachoo (Himatamaa), MMA
Bishooftuu, Lak.Gal. 48225.

S8 skadaar Yittaayyeew faa (N23) (Himataa) fi Warshaa Habaaboo Evergriin
(Dh/Dh/I/G/M) fi Baankii Misooma Itoophiyaa Damee Muummichaa (Himatamtoota),
MMA Bishooftuu, Lak. Gal.54482.
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U Jecha Ittiin Ibsamu

Manneen murtii gaama murtii raawwatamu ibsuuf, afaan Ingiliffaatiin jecha
6decr eed | edbhoota adda adsld yos fayyddamprne | 6 at a .
Murtoo, murtoo (decredikirii, fi ajaja jechoota manneen murtii Oromiyaa
fayyadamaa jiran akka tabde gal meeww
dandadameera. Kanneen armaan gadii f a

Tokkoffaa, falmii ol 6% aypraMuntioOh 6dlaaalaaa
Godina Hararge8ahaa murtiilmana murtii jalaa diigamuu fi manni murtii
jalaa irra deebi b6ee namoota qabeenya
jedhame adda baafachuun namootni kun akka himatamtootaatti falmii keessa

akka galan gochuun akkamaa at t i f al mi si i see murti.
itti kennu jechuub u6uura SDFHH kwt. 341(2)¢tiin
dureemurtoo jedhu jalatti dhaAjaja jechuun ammoo waraabbiin murtii

mana murti.i jal aa gal meen wk&ibagraab at e e
gareen akka of dandadani i, ol i yyannc
ibsameera.

Lammeffaa, dhimma Manni Murtihanaa Ciroo falmii lafa baadiya t a 6 e
tokko irratti 1*®ammoo himatamaan lafa himattuu akka gadi dhiisu, lafti jiddu

lixxuun gaafattuf a | mi i keessa kan hin jirre we
akka tabduu, fi baasi i fi ki saaraa bit
murteesse matduree Murtoo (Dikirii) j edhu | al att i y o mmu
jal at ti ammoo ol 6i yyem ncowfna nmi rkgaaa & eardau.

Sadaffaa, falmii lafa baadiyyaa Xaajjii Dheeressaa (Himattuu) fi Buulloo
Jaarsoo (Himatamaa), Mana Murtii Aanaa Hammayyaa, Lak.Gal.14876
taderratti manni murti.i seerummaa (asce
dureeDikirii jedhu fayyadamee

Guysaa Mohaammad (Ol déiyyataa) fi Fopziyaa N
MMO God. Harargee Bahaa, Lak. Gal.603Dgbalataan falmii gabeenyaa Waaj. Bul. Mag.

K/ Miillee (Ol 6iyyafaaa(d2) (D/Kennitdota)a MMOuGod. Bararggey u m
Bahaa, Lak.Gal. 60906 fi Ob. Nugusee Daadhi (N4) (himattoota) fi Tsadaalaa
Tamddasaa (himatamtuu), MMA Adaamaa, Lak. Gal.
160Haliimaa Mohaammad (Himattud) Saadam Abbaas (Himatamaa), MMA Cirdcak.

Gal.30902
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Afraffaa, falmii hojii Iskadaar Yittaayyeeviaa (N23), fi Warshaa Habaaboo
Evergriin faa (N2), MMA Bi shooftuu,
murtii raawwatamu kan ibsame matareeAjaja jedhu jalatti dha.

Adda addummaa kanaaf asababankahi fadaa

afaan Oromootiin maal akka jedhamu ir
jirreefidha. Qaphxiin xiinxala barbaadu jecha isa kamti yaada jedhame kana

i bsuu dandadéa kan jedhu dha. 60Aj aj ab
guuummaatti b s u u hin d a nda @aji. oso& atnanichi i i s a
furmaata O6dhumaadé hin argatiin, j echu
irra jJiruus jidduutt.i kennamuu danda
irraa akka dhiyaat uu fjedhmdagyadamuamukant i i J
ajaju dha. Dikiriin yaada jedhamaa jiru kana guutummaatti ni agarsiisa garuu

ammoo afaan Oromoo miti. OMurtood ke
hedduu i rratti tti fayyadamaa kan |
guut ummaa uadmumemniti)d i (fjraa adda addumma
Dabal ataan, afaan Oromoo keessattis,

kana waanuma tokko ibsuuf waljala fuudhuun yeroo itti fayyadamnuti jira.
Murtoo (dikirii) kan jedhu jechi murtoo jedhu gofaasaattag@ha ibsuu

dhiisuu dandabéa sodaa jedhuukkaatwal bi r a
Qajeeltoon barreessa murtiis haala Kk
jajjabeessu.

Kana ilaalchisee hayyoota Afaan Oromoo irratti barreessanii fi qoratan tokko
tokko haasofsiisuuf yaalleerra. Fakkeenyaaf, hayyuun Afaan Oromoo

barreessuu fibarsiisuunb e e k a mu , obbo Wasanee Bas|
jedhame gaari. taba yaada jedhu qgabu.
Or omoo kan tadani i fi y e rFiofioneetd mma a

kaadhi mamaa digiri.i dooktiretidi ( PhD;

yaaduma hayyuu Wasanee Bashaa kana q
Sirna Gadaa keessatti seera tumame tokko uummatatti beeksisuu kan

agarsiisu waan taaeaf i bpaadidamaakbal Ije
rakki sa. Haa taodu mal ee, murtii kenn
tumamee jiru beeksisuuttiaméntaa j@dhs ani i
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gabna.Kanaafuuumanneen murti i Oromiyaa |jechu
fudhataniy@o i tti fayya'taman gaarii taoda.

4.2. BARREESSA MURTII DHIMMOOTA HARIIROO
HAWAASAA AANGOO OL &N YWIRNMGAOG AN

Hojiin ijjoo manneen mur i | ol 6i yyatatdkkRgabhai yydh
yommuu dhiyaatuuf garagalcha murtii (galmee) mana murtii jalaa

gorachuudhan manni murtii j alaa seera bu
adeemsa falmiilee hordofuu, fi ragaa
i saa sakattaduun gudu¥R?*f Haalumamkahaan, i r r a
gudunf aan murti. i rra g a hia mutij@aad uur a
akka ci mse, ykn akka fooyyeesse, y kn
343tiin ijoo dubbii gabee gadi akka deebise kan ibsu dha. Sababa gudunfaa

akkasii irra itti gahees agarsiisuu gagbManni  murti i ol 6i yy
murtii jalaa kanfog yeesse ykn kan diige yoo t ad
malu (relief) adda baasee agarsiisuu déb®ecreema n n i murtii ol
dhagahu kennu baasiin falmii dhimmichaan walgabatee bahe (kan mana

murti.i j al aa fi kan mana tinfiuveenyuun ol 6i
uwwi ffamuu akka g a BURaavaiblaalchisees mannid a nd a
mur t i ol 6i yyata dhagahu ofumaaf akk
murtii jalaa akka raawwachiisu'®kallat
Dhaddachi ijibbaataas murii j al aa dogoggora seeraa
taduu i saa yoo hubate, murti.i j al aa |
seeraa buduuraa kan hin gabne yoo t at
ol i yyannoo dhagahan ykn dhadddchi i

kanneen hojiirra yoo oolchan gabiyyeen murtii akkuma murtii sadarkaa

16yaadni kun yaada gorattootaa ammatti dhiyaate dha. Jechi afaan Oromoo yaadicha sirriitti

ibsuu andadu gara fuula duraatt:.i argamuu dand.
Turizi midi jecha afaan Oromoo dhiyeessuu dand
kan gara fuulduraatt:. dhiyaatu garuu waaltab
walfakkad aa t abdbeen itti fayyadamuun barbaachi saa

162 plamaayyoo Taganee, Olitti yaadannoo lak.14, F47.
163 Robert Allen Sedler, Olitti yaadannoo lak.31, F253.
164SDFHH, Kwt.182 (1).

165SDFHH, Kwt.183 (1)e).

166 SDFHH, Kwt.183 (1)f).
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A

duraa i1ijoo dubbii fi firii dubbi i ol 6
gudunfaa fidecreeof keessatti kan hammate difa.

Haa tadu mal ee, dhi mmoHdHH waantcallisdefy t o k k
mur ti.i ol 6i yyataa guutuu tade barrees
til maamuun ni dandaébama. Tokkoff aa, m
ol 6i yyataan argachuu gabu murtii K e e
kwt.182 irraa hubaahu n ni dandadama. Kun k an
ol i yyannoo giddu galeessa kan godhat
0so0 hin taane, furmaata manni murtii
kanaan k an barreeff amu y 00 taode, m

dhiyaatan/gaaffiwwan gaafataman hundaaf furmaata kennuu fi dhiisuu isaa
madaaluuf rakkisaa dha.

Lammaf f aa, murtiin ol 6iyyataa <cuunf a
jal aatti kenname akkaataa i bsuu danda
hin ibsine. Ya d n i Kkun murti. ol 6i yyataa kees:
dubbi stoonni dhi mma il aal amaa |jiru k

gochuuf faayidaa guddaa gaba ture.

Akka waliigalaatti, barreessi mur tii
hanginaalee armaaradii ni gabaAkka itti aanutti haa ilaallu.

4.2.1. Seenaa Dhimmichaa Garmalee Dheeressuun Ibsu Ykn
Tasuma Osoo Hin Ibsiin Hafuu

Manni murtii ol 6i yyata dhagahu achi
murtii keessatti ibsuun irraa eegama. Kana jechuun garuu, nmani

mur ti.i jalaa kenne guutummaan garaga
gabatamatt. manneen murtii ol 6i yyat
bal 6i sanbsarnenbomul 6dbami Fabkéegyaah |/
kiraa gandaa tokko irrattff ma n n i maamaa seenaaahirimichaa gofa

fuul a sadi.| ol barreessuun guut ummaa

167 Robert Allen SedlerQOlitti yaadannoo lak.31, F253. Sababni isaa, SDFHH kwt.32

daangaa raawwatiinsa tumaalee SDFHH falmiilee sadarkaa ijibbaatatti gaggeefaman illee

kan ilaallatu dha.

168Mlana Qopheessaa Magaalaa Asallpdd| 6i yyat aa) fi A@dM e e Saa
Kennituu), MMO Godna Arsii, Lak.Gal.71181.
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taasiseera. Falmii gabeenya dhaalaa tokko #f&thmoo manni murtii
ol 6iyyata dhagahu seenaa dhi mmi chaa
barreesseera.

422. Murt i in Mana Murti.i Jal aa Sababa
Diigame Ykn Qajeel famaan Gadi De

Falmii gabeenya dhaalaa tokko irratti Manni Murtii Aanaa Heexosaa murtii
kennee ture. Mur tii kenname kana kom
GodinaAr si i t ti dhi yaat ee rwaligaltdta kiraailafaMu r t i i
baadi yyaa qgqaama mootummaa aangoo dgab
miti?d i Jj oo jedhu qgqoratee qulqull eessuuf
bitaa fi mirga erga falmisiisee booda, gaémgorachuuf bulchee galmee

gor at ee mur tdhimmakana seerarogunin@a gabu waliin wal

maddii gabe akka qoratetti sababiin gahaa murtiin mana murtii itti hagamu

waan hin jirreef, buduura s/ d/ f/ h/ h k
cimsineer@' ’°jechuun galmee cufeera. Murtii kana irraa murtiin jalaa cimuu

mal ee maal iif akka cime waant.i huban
Manni Mur tii Ol 6i yyata dhagahu murti.i

ijoo dubbii ni dhiyeessisa jedhee gabatee gana murtii keessatti seeraa fi

ragaa walbira qabee madaalee gudunfaa sana irra akka gahe bifa agarsiisuu
dandaduun xiinxaluu gqaba ture. Amma s
ci me gal mee keessatt.i 0soo0 hin i bsami

4.2.3. Akkaataa Murtiin Abbootii Seeraa Sadii fi Sanaa Oliin
Kennamu Itti Barreeffamu

Dhi mmoonni abbootii seeraa sadiin mur
aangoo ol 6i yyannootiin y kn aangoo i
Akkaataa murtiin dhimmoota akkaa itti barreeffamu rakkoo gabaachuu

isaa obbo Naasir akka itti aanutti ibsu:

1690b. Dabalee Bagalaa faa ) ( Ol 6 fi Waygituu Bayyahaa Jaa () ( D/

kennitoota), MMO Godina Arsii, Lak.Gal. 68312.

1700b. Dabalee Baqqalaa faa -@N) (Ol 6iyyat aa) fi WHrgituu
(D/Kennitoota), MMO GodArsii, Lak.Gal. 68312.
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Qabatama amma jiruun, abbaan murtii tokko dhimmicha abbootii

murtii biroof ni dhiyeessa; innumti dhiyeesse kun barreessa murtiis ni
wixineessa. Namni dhiyeessee wixineessuakumoo firiiwwan dubbii
jajjaboobitsadanyk@amitt.i dalkkdsiuu dand
akka hin uumamneef tooftaan ittiin t
haalli itti ilaa |l a n baaybéee kan bar yetoa me mi t
dhimmichi dhiyaatu yaadannoo aljachuun wixinee dhimmichaa

ilaalaa adeemuun ykn ammoo wixinicha kooppii godhaniiitiva

laachuun hin baratamnegjoo baratames, iddoowwan muraasa qofatti

dha. Kun ammoo qulqullina barreessa murtii irrati dhiibbaa badaa ni
gabaatal’®

4.2.4. Mallattoo Abbootii Seeraa Moggaafaman Hunda Qabaachuu
Dhabuu

Falmii Waajjira Misoomaa fi Manaajimantii Lafa Magaalaa Bishaan
Gurraachaa fi Biyyaa Buttaa faa 1), MMWO, Dhaddacha ljibbaataa,
Lak. Gal.254851 irratti iyyattoonni iyyannoo gaafa 12/5/2009 barreessanii
kakuudhaa waragaa ajajaa raawwiif dirgamuu isaanii ibsu waliin
dhiyeessanii beellama dura galmeen goratamee ajajni dhorkaa raawwii akka

kennamuuf gaafataniiru. Bubuuruma ka
kenname yoo tadu, dhi mmi chahairrhtth al u uf
moggaafaman sadii tadani s ,abbaaseeraa i rr a

tokko qgofa dha.

5. YAADOTA GUDUNFAA FI FURMAATAA
5.1. YAADOTA GUDUNFAA

Barruun kun kenniinsii fi barreessi murtii dhimmoota hariiroo hawaasaa

manreen murtii Oromi yaa aangoo sadar ka:
maal akka fakkaatu xiinxalee jira. Xiinxallgaggeeffame kan agarsiisu
kenn ns a I rrattis taoe, barreessa mur t

gabiyyee (content) fi bifaan (form) calaqqisdta ndk @anj i ran t aodu
Rakkoowwan kunniin sadarkaa manneen murtii hundatti kan calaqqgisani
dha. Kan maddanis sababoota adda addaa irraati: gaawwa seeraa, hangina

1710b. Naasir Faaris, A/Murtii, MMWO, 27/6/2009.

90



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

hubannoo, hangina naamusaa, xXiyyeef f e
dhimmootaa, deggesi abbootii hirtaa (stakelders) kanneen akka
abukaattota dhuunfaa fi barreessitoot
warreen i j &eerothilkediasaa fi bdiineassa murdihimmoota

hariiroo hawaasaa manneen murtii Oromiyaa hoogganan sedesmsa

fal mii hariiroo hawaasaa keessatti f a
kenninsa murtii seerota adeemsaa kankae ssa asi i fi achi
mal ee toor a gal ani i sal phaatt:i akk
gindaadani i h ika kanpaiti fagyadamuiB eaemom tgahumaak
dhuunfaa namootni gaban i rratti waan
kabamee yoo il aal amu, maddi rakkoowwa
ol, murtii qulqullina gabu kennuu fi barreessuuf seera gahumsa gabu dhabuu
dha jedhani. gudunfuun ni dandabdama.

5.2. YAADOTA FURMAATAA

1) SDFHH FooyyeessuuHeera Mootummaa RDFIkw. 52 (1) budul
godhachuudhaa@affeen Mootummaan Naannoo Oromiyaa SDFHH
fooyyeessuu gaba. Seerri adeemsaa f

a) Dhimmoota kenniinsa murtii kesatti murtii argachuun barreessa
murtii keessattis dirgama i@swun irra jiraatu (fakkeenyaaf
jalmurtii mormii sadarkaa duraa irratti kenname) adda adda
baasee 0soo agarsiisee;

b) Qabiyyeen kenninsaa fi barreessa murtii dhimmoota hariiroo

hawaasaa aangoo sadeaa dur aan il aal aman
gabu seera amma itti hojjetamaa jiru caalaa diddiriirsee agarsiisuu
dandaduu qgaba. Fakkeenyaaf, firi

ragootaa fuudhamu, xiinxalli, seerummaan kenname (decree)
bifa attamittiin ibsamuu akk gabu, gaphxiiwwan seeraan ifatti
hin teenye garuu ammoo gabatamaan itti hojjetamaa jiran
kanneen akka guyyaa fi lakkoofsa galmee, magaa gareewwan
wal falmanii 1 bsuu fadiif wuwwisa o
c) Qajeeltoowwan barreessa murtii jedhamanii ogbarruuwwan adda
addaan beekamtii argataniis 0soo hammatee;
d) Qabiyyeen kenninsaa fi barreessa murtii dhimmoota hariiroo
hawaasaa aangoo ol d0iyyannootiin i
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seera adeemsaa amma itti hojjetamaa jiru caalaa diddiriirsee

agar sii suu dansdsaad unuu rqgtaibia . o | Bbairyryeaet
achii dhufa dhimmichaa agarsiisaa adeemuun akkaataa

dandadamuu fi murtiin jalaa sabat
di i game, y kn gadi deebi 6e bif a

gophaadee;

e) Akkaataa murtiin abbootii seeraadsdi sanaa oliin kennamu itti

wi xineeffamu, gulaal amuu, fi mal |
f) Baayodoi na fuul a hi mannaa, deebi i
ol 6iyyannoo (komputaraan kan bar
qubee (font size) meeqaa, fi gosa sirnadessa koompuuteraa
(font styl e) kamiin taoduu akka
daangesse gaarii taba.

2) Hojii Hubannoo Uumuu: Qaawwa sababa hangina hubannootiin jiru
duuchuuf SDFHH irratti hojiin hubannoo uumuu Abbootii Seeraa,
gaamolee ragaa adda addaa kenni i , fi hawaasaa
barbaachisal LQS Oni s SDFHH yeroo gahaa t
gahumsa gabu ramaduun yoo leenjise gaarii dha. Kun, keessattuu
rakkoowwan kenninsaa fi barreessa
gabu kana dhi phitapifacdhaubabatatadch@ d an a a
gaamoleen ragaa kennan, keessattuu kanneen akka waajjira lafaa fi
eegumsa naannoo, dhaabbilee tajaajila fayyaa, bulchiinsota magaalaa,
waajjiraalee galmeessa ragaalee, fi kkf kenniinsaa fi barreessa murtii
gahumsa gabu dhgoomsuu keessatti gahee guddaa qgabu. Kanaaf,
manneen murtii akkaataa gaamoleen kun ragaa dhugaa kennuun haga
deeggeruu itti dandadan irratti yer

Akkasumas,abbootiin dhimmaa harki caalaan hubannoo seeraa hin
gaban. Kanarir aan kan kaode firidi dubbi i
ol i yyannoo keessatt.i dabal amuu ykn
hin baasiin waanuma barreessitooni dhimma seeraa/abukaattoonni
gopheessaniif gofa fudhatanii gara mana murtiitti dhufu. Dhaddacha

irrattis falmiin taasisan madaalawaa yeroo hin taane qgaba. Kanaaf,
hubannoo seeraa hawaasaa irratti hojjechuuf gaamni seeraan
aangeffame (Biiroo Haqgqaa Oromiyaa)
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3)

4)

5)

6)

murtii sadarkaa sadarkaan jiranis adeemsa falmii mana murtii
ilaalchisee hojii hubannoo uumuu hojjechuu jalgaban cimsanii itti
fufuun gaarii dha.

B a a y @Abboo&ii Murtii Dabaluu: Rakkooleen gabatamaan falmii

afaanii, mormii sadarkaa duraa, ijoo dubbii, fi dhagahaa ragaatiin

wal gabatanii gal me e rkadda gakkadttitkean mul 6
kadan keessaa tokko baayodoinni hoj i
dhabuu dha. Kana irraan kan kaoe at

yeroo gahaa itti kennanii goratani falmiitti akka hin seenne kan isaan
taasisaa jiruwhaodutkédeehubaduammaa na
seeraa) baaydi na hoj il j i ru wal i i
murteessaa dha.

Sirna Hordof fii), T 0 0 aaa Abbawtji MUrtil Ittt
Mirkaneessuu Rakkoolee kenninsaa fi barreessa murtii manneen

murtii Oromiya af dhi mmoota sababa tadan ke
xiyyeeffannoo bar baachi saa taode K €
Kanaafis sababni hojiin hordoffif o 6 anno o, fi itt g
mi rkaneessuun | aafaa taduu dha. Kai
galmeenboodaa (post audit judgment) cimsuun itti gaafatamummaa
mirkaneessuu dandaduu qgaba.

Murtiilee Qajeeltoo Barreessa Murtii Hordofuun Fakkeenyummaa

Qaban Filachuun Maxxansuu fi Raabsw: Murtilee sadarkaa

manneen murtii hunda irratti gajeeltoo barreessa timaeguun
barreeffamanii fi fakkeenyummaa gabu jedhaman (model judgements)
sadarkaa manneen murti. hunda irra
maxxansuun manneen murtii gara gadii jiran hubannoo akka irraa
argataniif raabsuun barbaachisaa dha.

Mageeffamoota Barmaatiin Seera Irraa Magan Gara Afuura
Seerichaatti Fiduu fi Jechoota Afaan Oromoo Jechi Kennameefii

Itti Hojjetamaa Hin Jirre Gara Afaan Oromootti Fiduu Yaaluu :
Mageeffamoonni hafuura seeraa irraa magan tokko tokko hojimaata
tadanii y ojjetamaruni jirat Rakkeenlyaafguyyaa falmii
afaaniin walgabatee mageeffamni barmaatiin kennameef hafuura
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7

8)

seerichaa irraa maqgeera. Guyyaan kun seerichaan guyyaa dhagaha
dhimmaa( 5 O ij O Ketdhamee kan moggaafamee fi hojimaataan
ammoo O6fal mii afaanii 6 jedhamuun i
guyyaa himannaa fi deebii barreeffamaan dhiyeeffatan irra deebiin
afaaniin akka dhiyeeffatanitt.i hub
guyyaan kun guyyaa manni murtii walfalmitoota itti goratu waan
tabeef , guyyaa mana murtiiti. Kan a:
j edhu kun kall attii maan seericha |
dhagaha dhi mmaad ykn o6guyyaa wal fa
jedhanee itti hojjetamee gaarii dha. Qaamni seerummaa raawwatamus
(decree) Ol allabadé jedhamuun o0soo i

Abukaattota Dhuunfaa fi Barreessitoota Dhimma Seeraa, Seeraan
Hoogganuu Abukaattota dhuunfaa, fi barreessitoota dhimma seeraa
himanraa fi deebii gahumsa gabu dhiyeessuun; akkasumas, falmii sirrii

tabe gaggeessuun murtii sguidabgeed | i na
gaban salphaa mitKanaaf, gaamoleen hagaa hojii gaamoleen kunniin

hojjetan hordofuu, fi t drikkaneessuu u , fi
gabu. Kana gochuuf Koree Sagantaa
carraatt.i fayyadamuun ni dandadama
kanaan dhiyaatan ammoo Biiroon Hagq

Kenninsa, Hayyamaa, fi Bulchiinsa Abukaattotaa fi Bassitoota
Dhimma Seeraa Naannoo Oromiyaa Lak.182/2005 fi Dambii
Lak.177/2008 tti fayyadamuun raawwachiisuu gaba.

Seerota Haaraa Bahan Qaamota Dhimmi llaallatuuf Dafanii
Dhaqgabamaa TaasisuuSeeronni Caffee fi Mana Maree Bulchiinsa
Mootummaa Naannoo Orog@an bahan gaamolee seerota kanniin
hojiirra oolchan/hiikan kanneen akka manneen murtii akkaataa
barbaadamuun hanga caasaa sadarkaa tgadifanii dhaggabaa hin
jiran. Kanaaf, gaamni abbummaan seera baasuuf Heeraan aangeffame,
Caffeen dhaggabamummaa ss#ea irratti ammallee hojjechuun
barbaachisaa dha.
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THE SHARE OF WOMEN DURING SUCCESSION UNDER STATE
LAWS AND SHARIA LAW: COMPARATIVE STUDY

Mohammed Ibrahim*

ABSTRACT

The Federal Democratic Republic of Ethiopian Constitution recognizes
equality of gendr and prohibitsall forms of discrimination against women.
Equality of share on inheritance is one of the mechasnibrough which the
equality oftwo gendes is recognized under the dbstitution. At the same
time, the Constitution recognizes the adjutima of disputes relating to
person& and family laws in accordance with rgious or customary laws
with the consent of the parties to the disptitewever, Sharia Courts which

are established pursuant to this recognition and apply substantive Sharia
laws (succession laws) allow womgeminherit half of nen which is totally
distinctive from equality clause recognized undee onditution. Since
legal pluralismthat is recognized in this manner presupposes the acceptance
of overlapping rule orpotential difference betweemultiplicities of legal
orders according to the author, decisions rendered Siyaria courts (that
apply Islamic succession law) should not be expettemeet standards of
the Constitution as long as the procedural requirements toturstia case
beforeShariacourts(which require the consent of the litigating parties to be
adjudicated in &Shariacourt) are fulfilled.lt is also better if the share given

to women under Islamic succession law is considered from the perspectives
of thereason that justifies it and not from the perspectives of constitutional
order.

Key words: Sharia Law, State LawSharia Court,State Succession Law,
Sharia Succession Law

1. INTRODUCTION

The Federal Democratic Republic Bthiopia’sConstitutiort (here inafter
cited asthe FDRE @nstitution) provides the framework for the independent

* LL.B (Mekelle University) LL.M (Jimma University) Lecturer atthe Law Schol of
Ambo University, EthiopiaEmailaddress ibshi66@yahoo.com
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validity of nonstate or unofficial laws such as customary and religious laws
in some fields of social activify/lt provides that: This Constitution shall not
preclude theadjudication of disputes relating to personal and family laws in
accordance with religious and customary laws, with the consent of the
parties to the dispute. Partitars shall be determined by lai#.The same
constitution also stipulates thdt p u r s asabatticlets of Article 34 the
House of epaesentative andtateRoOuncils can establish or give
official recognition to religious and customary courts. Religious and
customary courts that had state recognition and functioned prior to the
adopton of the Constitution shall be organized on the basis of recognition
accorded to them by this Constitutiofd

It is based on this constitutional framework tB&ariaCourts that deal with
some personal disputes have been establishedlate, ShariaCouts that
apply Islamic law are the only religious courts that have been officially
established both at the federal and state lev&tariaCourts apply only
Islamic law.

In Ethiopia, the jurisdiction oShariacourts is drawn from the Constitution
and Federal Courts of Sharia Consoidation Proclamatictthat was
promulgated pursuant tine aboveArticles of the FDREConstitution. The
FDRE Constitution does not directly determine the specific jurisdiction
granted tdShariacourts, but rather recognizes thessibility of settlement of
personal disputes by customary and religious systems. It does not define the
personal matters amenable to the jurisdiction of such systéomgever, the
Constitution provides the general areas of competence (i.e., persotebkjnat
and the condition attached (i.e., consent of parties) to the exercise of
jurisdiction by Shariacourts. The specifitypes of cases falling within the
competence oShariacourts are defined undéne Federal Courts @haria
Consolidation Proclamatin

1Constitution of the Federal Democratic Republic of Ethippieoc No. 1/1995 Federal
NegaritGazeta 1% Year No.1, Addis Ababa21% August, 1995
2FDRE ConstitutionArt.34.
SFDRE ConstitutionArt.34 (5)
‘FDRE ConstitutionArt.78 (5).
SFederalCourts of Sharia Consolidation Prd¢o.1881999,Negarit Gazeta 6th Year No.
éLO, Addis Ababai 7th December, 1999
Ibid.
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The proclamation provides that the court has the jurisdictioargnqueson
regarding Wakf, gift/Hiba/succession of wills; provided that the endower or
donor is a Muslim or the deceased was a Muslim at the time of his.death
Following, theproclamation stipulatethatthe courts shall have jurisdiction
over the afoementioned matters only whereyrpuant to he provisions of
Article 34 subarticle (5) of the Constitution, the parties thereof have
expressly consented to be adjudicated under Isldaw.® According to this
provision Sharia courts can entertain issgerelated to succession by
applying Islamic lawprovided that parties araterestedo litigate their cases
before these courts

In Ethiopia, historically thesettlement of personalnd family matters has
been based on relgionk and custaomary notmBeyssnal
and family affairs are intrinsically tietbt he pr es er vcalture on
and identity. That is why the government moves to recognize the Sharia
courts to adjdicate in this area. Adjudicating personal and family matters by
religiousand customary norms involves sensitivity and for this reason it is

of

taken as an indicator tbe right to be governedly oneds own r el

and enjoyment to thiskeedom of relgion. This is the case, especially in area

where family and personal matters are entertained through religious and

customary rules since the time immemorial. Hence, the establishment of
Sharia courts in Ethiopia has enormous significapadicularly in aeas
where Islam has a strangld andthe communities are religious oultural.

Its establishment is also very important in terms of the population size of
Muslim community it serves throughout the country and the court congestion
it reduces in regular cou

As it is known, state lawbkave recognized absolute equality of share on
succession between men and worh&@ontraryto this, women in Islamic
law are allowed to inherit a half of the men’s share most of the time. This
makes many people in Ethiopia tlnk Shariasuacession law asinjust to
women. They believe that succession law S¥faria does not recognize

" Federal Courts of Sharia Cottigation Proc No.1881999 Art. 4(1)(b).

8 Federal Courts of Sharia Consolidation Pidg.1891999,Art.4(2).

% FDRE Constitution Art.35(7) andCivil Code of the Empire of Etbpia, Proc No.165/
1960,Arts. 836,837 and 842

97



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

gender equalityrhis leads not only the followers of other religion but also
the followers of this religion into confusion and results in disodezke
among the followersAccordingto the authorthat is why most of Ethiopian
Muslims, specially the femalemay prefer to litigate through state regular
court seeking absolute equality of share with niear.the author such kind

of attitude towards lamic law is without merit. It emanates from lack of
knowledge on what legal pluralism presupposes and true sense of Islamic
laws. In order to avoid such kind of attitude, the role of state, media, school
of laws, and scholars are very vital.

This aticle comparativey tries to examinethe share of women during
successiomnder Islamic and state lawBhe discussion is based only on the
analysis of the relevant legal provisions relatethe share of women during
inheritance under Islamic and Std#éevswith a view to draw a conclusioft
does not concern with actual problem that can be seen on the ground
Structurally, the dicle is divided ino six parts.Following this introductory
part, @rt two tries to discuss the equality of men and women in ggner
under international andtatelaws. Partthreetries to describeéhe share of
women during inheritancdoth under Sharia and stalews. Partfour
describes about the concept of pluralism uriderFDRE constitutiont also
measurethe constitutionaty of women’s share on succession under Islamic
law in line with the principle enshrined under the FDRE constitytibat is,
equality of women’s share on successiPart five tries to describe the
reason why women are made to inherit half of men’s sihraderSharialaw

in conjurction with Statelaws. Finally, part six providesonclusiors and
recommendatiof

2. EQUALITY OF MEN A ND WOMEN UNDER INTERNATIONAL
INSTRUM ENTS AND NATIONAL LAWS

The equality of men and women is an issue that dedmtablefor a long
period of time. Now internationally ratified treaties recognize absolute
equality between men and women. Some of these treatidatareational
Covenant on Civil and Political Right, The International Covenant on
Economic, Social and Cultural Righthe Convention of Elimination of All
Forms of Discrimination against Womeand Convention of Right of
Chi | dEtleopi@ is the signatory of these treati€betreaties recognize
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the equality of men and women in all mast@nd prohibit any form of
discrimination betweethetwo sex1°

For example, Internaticmmal Covenant on Elimination ofAll Form of
Discrimination against Women (UN, CEDAW, 197®fines discrimination
which made against women based on sex as

Aé. .any discr i mi ntaction made on¢hg cl usi on
bases of sex which has the effect or purpose of impairing or

nullifying the recognition, enjoyment or exercise by women

irrespective of their marital status, on bases of equality of

men and women, of human at,i ght and
cultural, civil or any other field?!!

International Convention on Civil and Political Rigft€CPR, 1966) also
defines discrimination against women based on sex as

AANny di &xXclusiorg testrigtion or preference which is
based on any grounduch as race, color, sex, language,
religion, political, or other opinion, national or social origin,
property, birth or other status, and which has the purpose or
effect of nullifying or impairing the recognition, enjoyment or
exercise by all persons, an equal footing, of all right and
freedomo!?

Equality that is conferred in this manner is based on the assertion that all
human beings are born free and equal in dignity and.¥ghhis again
presupposethe right and responsibility of men and womenegsial and
same.

%Anglophone Africa, Women of the World: Law and Policie$eafing their
Reproductivitieg1997) Pp.1617.

Hinternational Coenant on Elimination oAll Forms of Discrimination against Women,
Adopted by General Assembly (CEDAW), 16 December 1979, Art.1

PInternational Convention on Civil and Patil Rights (ICCPR;ommentaryl 966),Art.26.
13 Universal Declaration of HumaRight (UDHR), (1948),Art.1
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According to the FDRE @nstitution, all international agreememétified by
Ethiopia have the status of national [&®urthermore, the @hstitution
obliges the interpretation of fundamental rights and freedoms stated under
chapter threean a manner conforming taniversal declaration of human
right, international human right covenant and other relevant international
instrument which Ethiopia has ratifiéeiFor this reasarthe equality of men

and women without any discrimination based ex is made fundamental
right and freedom under chapter thodehe FDRE Constitution

The Constitution guarantees equality before the law and equal protection of
the law. Accordingly, it states that all persons are equal beforawhand

are entitled \ithout discrimination to equal protection of the |&#nThe
provision stipulates thait he | aw shal |l guarant ee
effective protection without discrimination on grounds of race, nation,
nationality or other social origin, colour, selanguage, religion, political or
other opinion, property, birth or other statd$’ To ensure that other laws

are compatible with the constitutional provisions on equal#gme laws,
including the 1960 Civil Code provisions on family law and thel1957 Penal
Code were revised in 2000 and 2004 respectively.

Under the FDRE Constitutiorone aticle is totally devoted d list the
specific rights ofwomenandtitted as6é Ri g ht s .8 fThis \&itialee n 6
reiterates the right to equality of men and women in the ergoy of rights

and the protectioprovided for by the Constitutiof The provision also
states the equal rights @fomen and men in marriage, employment, and
property ownership anddministratior?® Moreover, theprovision prohibits

laws, customs, practicethat oppress or cause harm to women and it
champions affirmative action for womea rectify the inequality between
men and women in the political, social and economic re&irsder its
Art.91(1), the Constitution also promisetd supportthe growth and

14 The FDRE Constitution Art.9 (4).

15The FDRE Constitution Art.13 (2)

16 The FDRE Constitution Art.25.

17 The FDRE Constitution Art.25.

18 The FDRE Constitution Art.35

19 The FDRE ConstitutionArt.35(1)

20 The FDRE Constitution Art.35.2cum.35.8
21 The FDRE Constitution Art.35 (3).
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enrichment of cultures anmaditions that are conapible with fundamental
rights, human dignitydemaratic norms and ideals, and gevisions of the
Constitution.The Constitution thus provides a strong protection taitfles
of women and forbids disimination against them.

3. THE SHARE OF WOMEN DURING SUCCESSION UNDER
STATE AND ISLAMIC LAWS

As per the above discussiane of the mechanissioy which the equality of

men and womens recognized is through the enjoyment of equal share
during successionAs it is commonly known, in most of the customs in
Ethiopia as it was elsewhere in the past, male children are favored to succeed
their parentsAs it is also commonly known, in some nationalities, female
children are totally precluded from succeedingrtparents.That is whythe

FDRE nstitution recognizes the property right of women and their equal
enjoyment of inheritance with men during sucoassit provides this fact as
follows:

AWomen have the right to acquire,
and trarsfer property. In particular, they have equal rights

with menwith respect to use, transfeadministration and

control of land. They shall also enjoy equal treatmanthe

inheritance of property.??

Since the Onstitution is the cornerstone of all laws, no ways men and

women inheritunequal share in Ethiopia because of this constitutional
provision. The idea under the constitution is fugt corroborated by
proclamation no.165 of 1960hichreadasi Each of t heam shal |
equal portion ofthe successio®® Hence according tothe Ethiopian
succession lawldldren or other descendants are number one candidates to
succeed a persthand all children of the person who died have equal rights

in the succession irrespective of their age, sex, effereices.Also,

Ethiopian law of succession makes no distinction based on the status of a
child whether such child is born in marriage, outside a wedlock marriage or

22 The FDRE Constitution Art.35 (7).
23 Civil Code of the Empire oEthiopia, ProcNo.165/1960, Art.8422).
24 Civil Code of the Empire oEthiopia Proc N0.165/1960, Art.842(1)
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he/she is an adopted childln adopted child, for all intents and purposes, is
assimilatel to a natural childTherefore, the stataw does not make any
distinction among children of the deceased based on the fact that they are
legitimate or otherwisé

There is alsoother similar provision that enswehe equality of share
between men andomen during inheritancenderCivil Code of1960.1t is
provi ded Thessexfageint wationafity of the heir shall not affect

in any way the ascertainment of his rights to succes®fonhis is to mean

that no distinctions are made on any grosadh as sex, age, nationality, etc.

to succeed the deceased among heirs and all inherit equal portion of share
irrespective of their differense

However, Islamic law haa different approach. Under Islamic lawomen
are not allowed to inherit equal toem They are entitled to inherit half of
menalthoughthis is not without exception. Sometim&somen in Islamare
allowed to inherit equal or above men. Except in these circumstainces
principle,women in Islamareallowed to inherit only half of men.He three
types of womenwho inherit equal, aboveand half of men are categorized
here in undemespectively.

The women who are entitled to inherit equal to men are uterine sisters and
mothers of the deceased. In the presence of children, the motheheand
father of the deceased each allowedhherit one sixth1/6) of the estate of

the deceased Also, the female uterine sisters inherit equally with her
uterine brother$

In a situation where the deceased is a female and she has died without
leaving behind any children, sister and brother, the women are entitled to
inherit more than men. But, the only surviving heirs (husband/and both
parent) inherits half after payment of any debts and bequest. Then, the

25 Civil Code of the Emire of Ethiopia,Proc No.165/196QArt.836

26Civil Code of the Empire oEthiopia, ProcNo.165/1960Art.837.

2" The Holly Qur'an English Translation and i@mentary,Abulgasim PublishingHouse,
Chapter 4verses 12

28HammudahbdalAti, The Family Structee in Islam(1977) P.267.

102



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

mother is given 1/3 of the estate, but théadatinherits 1/6. Here, the mother
is inheriting double of the fathé¥.

Except in the above situatigrthe remainingll types ofwomenin Islamare

permitted to inherit only half of men’s shakere are the instances of the
case®

A The daughter inhes half of what the son/her brother inherit

A The wife inheris 1/8 of her husband property if he died while the
husband inherit %2 his wife property if she died( this is in a situation
where theyaresurvived by a children)

A The wife inheris ¥4 of her husand property if he died while the
husband inherit ¥2 of his wife property if she died (this is in a
situation where they have not survived by a children)

A If the deceaseid not survived by any children and parents, the sister
of the deceased inhesihalf of what the brothers of the deceased
inherit.

In prelslamic Arab societywomen were not allowed to inherit. It was
discriminatory system that n@ined only to patrilineal lindhereditary from

male to male§* Such kinds of inheritance théollow the maternal line only

were true to all ancient civilized stafelt was afterthe coming of Islam that
womenare allowed to inherit in Muslim Community.

The first verse of Qur'an that recognize the right to inHeritvomenread
asin Ther e i s antshareforivamen filore what is left by parents
andthose nearest relatedyhether(the property be) small or largea legal

2 |id.

30 bid.

3Yn prelslam Arab societywomenwere not entitled to inherit from their parents, husbands
or other relatives becausigey believethat inheritance should only be granted to those who
could ride a horse, fighgain war booties and helprgtect the tribe and territoifsee Abdul
RahmanAlsheha Women in theshade of Islanf3rd ed, 2000) P17.

32For exampleWomen'’s in ancient civilized Hindu had no financial nor civil right and were
oppressed and humiliated dlugh their lives. They were never allowed to inherit a property
in a ways. Women under ancient civilized Rome suffer the same thing. They suffered
oppression and rejection in all aspeof social, civil, political, financial life. They were
deprived the ight of inheritanceld,P.23
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shared® This verse of the Qur an recognizes the right of inheritance for the
women. No one can deprive this right from them.c8ithe Qur’an is the
cornerstone of all laws under Islamic law, inways womenrare deprived

the right of inheritance whether the amount of shesmall or large. Under
Islamic law the first degree heir thas called to succession at one time is
twelve3* Out of these primary heirs, the female inheritors are eight in
numbers. Except in a situation thaimentioned here in above, madtthem

inherit half of menln the above verse of Quran, the sex and age of the heir
shall not affect in any way theseertainment of his/her rights to succession.
This is to mean that no distinctions are made on any ground such as sex and
age to succeed the deceased among heirs even if there is variation on the
amount to be inherited.

Islamic law of successioralso makes distinction based on the status of a
child. Under Islamic lawno legal paternity exists between a father and his
illegitimate child, and illegitimacy precludes the existence of any legal bond
between the blood relatives of the father on the one,tanatillegitimate
child and its issue on the otRerHence since there is no legal tie between a
father and his illegitimate clo, or between their respectivélegal™
relatives, the root cause of inheritance does not.xist

4. FDRE CONSTITUTIONAL MATTER, LEGAL PLURALISM,
AND WOMEN INHERITANCE UNDER ISLAMIC LAW

Legal pluralism is the incorporation or recognition of customary law norms
or institutions within state lawgr the independent coexistence of indigenous
norms and institutions alongside state.fwt is based on this idethat the
FDRE nstitution provides the framework for laws such as customary and
religious laws in some fields of social activityprovides that:

This nstitution shall not preclude the adjudication of
disputes relating tgpersonal and family laws in accordance

33The Holly Qur ansupranote Z, Chapter 4verse 7

34Dr.A. Hussein, Islamic Law of Successi(#005)P.63.

35Prof.N.j.coulsonSuccession in Muslim Fami§1997)P.22

31d,p.172

87 Brian TamanahaUnderstanding Legal PluralismPast to Present, Local to Global
Sydney Law Review2007) Vol. 30P.390
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with religious and customary law, with the consent of the
parties to the dispute. Particulars shall be determined by

law?e,
It also stipulates that:

Pursuant to suarticle5 of Article 34, the Hou:
Representatives and State Councils can establishgige

official recognition to eligious and customary courts that

had state recognition and functioned prior to the adoption of

the constitution shall be organized on the basis of recognition

accorded to then by this constitutiaf’

In order to execute this constitutional provisions dealing with legal
p ural i sm, t he Répresenmtives has Bl the Fedesad
Courts of ShariaConsolidation Proclamatidf Article 4(1) of this
Proclamation stipulas that:

Federal Courts oShariashall have common jurisdiction over
the following matters:

a) any question regarding marriage, divorce, maintenance,
guardianship of minors and family relationships; provided
that the marriage to which the question rekateas concluded

or the parties have consented to be adjudicated in accordance
with Islamic law;

b) any question regarding Wakf, gift/Hiba/, succession of
wills, provided that the endower or donor is a Muslim or the
deceased was a Muslim at the time ofdaath;

c) any question regarding payment of costs incurred in any
suit relating to the aforementioned matters.

Subarticle 2 of the sameproclamation reiterates the principle of parties
consent as the basis for the adjudicatory similar to the provisi@mtiofe
34(5) of the FDREConstitution. From thiswe can understand th&haria

38FDRE ConstitutionArt.34 (5).
3%FDRE Constitution,Art.78(5).
“OFederal Courts of Sharia Carlislation ProcNo.188/1999supra note5s.
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Courts can assume jurisdiction only where the parties have expressly
consented to be adjudicated under Islafaiw. As it is understood from
article 4(1) (a) and (2pf the ame proclamationSharia Courts have a
jurisdiction in two ways. Namely, when the marriage is concluded according
to Islamic law, and wherthe parties have expresslgonsented to be
adjudicated under Islamic laWhe FDRE Constitution and the Sharia Court
Consolidation Proclamation attached, to the exercise ofutiigdiction the
demonstration of express consent by the parties as a condition. In this regard,
the same proclamation provides under art. 5(1) & (2) how consent of the
parties is expressly demdreted.

Accordingly, parties who file a case as a plaintiff can be presumed to have
shown his/her consent to the jurisdiction of the coAstto the establishment

of def enda ntroctamatian preveestthat along with the notice

to be servedon the defendant, a form shall be attached in which the
defendant declares that he/she expressly consents to the hedfatiegcase

by Sharia Courts.tlis also possible that the defendant may not fill in the
declaration but appear during the openingha&f hearing of a suit and raise
his/her preliminary objection orally against teeercise of jurisdiction by a
Sharia @urt. Tacit consent is also recognized under this article as instance
t hat shows the expression ofreth@rtyods
parties that are duly summoned failed to appear. In such situation, the Sharia
Court pioceeds to hear a cass, parte.

Once the declaration of consents are shown by parties to the adjudication of
court, under no circumstance a case brought befowourt of Shariabe
trarsferred to a regular court; n@ case before agalar court be transferred

to a Qurt of Sharia as it is mentioned under susticle 4 of the same
Article. Hence, according to the author, it is the waiver of the right of party
(to be adjudicated by regular court) who consent to the jurisdiction of Sharia
Court.

Legal pluralism makes it inevitable that there are multiplicities of legal
orders where there are interactions and overtappietween the multiple
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system$'Thus legd pluralism opens room for the potential difference
between customary and religious laws and state laws. A case in point relates
to matters thatareto be resolved by Islamic law, which has normative and
conceptual differences with state laws regardingridfiets of women during
inheritance.

Sharia courts apply substantiveharialaw (succession law) that follows
different approaches from state laws regarding issues related with women
succession. Under Islamic law of successiwwomen are allowed to inhéri

half of men, and this igotally different from the FDRE ®@nstitution and
internationally ratified treaties standard that provide absolute equality
sharefor men and womef? This differenceraisesa question that neesdan
answer. Howcan this be recanled with the issue of supremacy clause under
article 9 of the FDRE ConstitutiorThis articlestates that the Constitution is

the supreme law of the land.dlso stateshatiiany | aw, cust omar
and act of an agency of government or officiat #@at contravenes the
Constitutionis nval i doeti thet ht8eaphrase fiany

all laws, which are now in foec both at the federal anggional levels.

Islamic law that is applied in Sharia Court becomes one aspect of state law
because of the recognition it is endowed with by the Constitution. This factor
makes it to fall u n daves dl aws, whibhrases e i at
now in forceincluding Islamic law in Sharia Court.

The answer to the above question caam®veedin two ways The firstone

is - based ornpro-supremacy clause of the Constitutiand human rights
treaties ratified by the countrfhe support for this line of answerfaaind in

the provisions of the Constitution itselfhe Constitution contains a
supemacy clause that provides that any law, decision of state organ or
official and customary practices that are contrary to the spirit of the
Constitution shall be of no effettHence, if decisions of Islamic Succession
laws are in contradiction with contiional provisions, they shall be of no

4Elias N. Stebek and Muradibdo, Law and Deelopment, ad Legal Pluralism in

Ethiopia( Justice and_egalSystemResearchnstitute, Addis Ababa2013)P.145

42For example Art. 35(7) ofthe FDRE Constitution stipulate i Wo men have t he ri
acquire, administer, control, use and transfer prdp. In particular, they have equal rights

with men with respect to use, transfer, administration and control of land. They shall also
enjoy equal treatment in the inheritance of ¢
4SEDRE Constitution Art.9 (1).
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effect. This means that any decision lsfamic succession lawhrough
application of this law bySharia court should be compatible with the
supremacy clause of the Constitution and other provisions of the Caastitut
relating to fundamental rights, including the rights of women during
successiof*

The second onés i based on the assertion that the decisions of Sharia Courts
should rather be treated as an exception to the supremacy clauseatied
ratified by the country. The @nsitution recognizesthe settlement of
disputes related to personal matters by customary and religious bodies so
long as parties refer a matter to such institution through their own consent.
This implies that the Constitution acknowledghe difference between state
law and customary and religious laws; and also tolerates their decision in
matters affecting personal status of individuals. This is to mean recognition
for the application of customary and religious law in area of persoatier

when the parties are voluntarily consented to such organ under the principle
of legal pluralism presupposes the willingness to admit decision in conflict
with the constitutional standard thatrendered by such institutionldence,

it can be arguethat the supemacy clausef the Constitution does not apply

to decisions of Islamic Successiomw thatis applied byShariacourts even

if the substantive decisions made by this law are in conflict with the standard
under the Constitutiof?

The authorprefers the second line of argument, becasigeecting the
decision of Islamic Successionaw to the supremacy clause of the
Constitution goes against the very essence of legal pluralism acknowledged
by the Constitution itselfprovided thatparties to a pute voluntarily
consent to take their case t®haria @urt. This is to mean the first line of
argument mayin the final analysis, bring about denial of recognition to
religious and customartgws that contradicts with theo@stitution, which is
agairst the principle of legal pluralism. At the eofl the day,it may bring

about the substitution of religious and customary laws by the state laws.

44 Mohammed Abdol egal Pluralism,Sharia Courts, and Constitutional Issues in Ethigpia
Mizan Law Review(2011) Vol. 5, No.1P.94.
4lbid.
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5. THE REASON WHY WOMEN INHERIT HALF OF MEN"S
SHARE UNDER ISLAMIC LAW

Regarding the question why mare getting double share of women, there
are many reasons or justificatstmatareprovided by Muslim scholar3his
section deals withasne of these reasons.

5.1.FINANCIAL RESPONSIBILITY/BURDEN BORN
BY MEN
In Islam it is the husbandwho marries the women andhdertakes to
maintain her and their children; he bears the responsibility of the whole
structure of the family® It is also his duty to contribute financially to all
good causes in his soci€tyAll financial burdens are born by him aloffe

The reason wh a man is made responsible for his household is due to
financial and moral responsibility of the household which requarssong
personality, precisignand decisiveness in decisiaraking. For this reason

the resposibility of managing, directingandrunning the household affair is
imposed on memot on women. This is for the fact that physical and mental
makeup of men qualifies them to take charge of this responsitiilitizis
responsibity does not showsupremacy or preferencd the husband in agn
way, rather it is the imposition of duty or obligation that results from his
physical strength and sturdy other word, women are free from carrying
household financial responsibility. In Islatmey are not legally regred to
provide for any persorincluding themselvedf they have no independent
resource, they are fully maintained by their able male relatives. Even the
wealthy wifeis maintained by the husband, the needy sistehdnbrother,

the mother by the soandthe daughter by the fath&t

The reason why women are exempted from carrying household financial
responsibility § due to their inability to caroyt such responsibility in the
same manner with men. However, this does not niegtnvomen are unable

46SayyidQutb, Social Justice in Isla(@000)P.73.
4’"Hammudahbdal Ati, Islam in FocusP.188

48 |bid.

49 Abdul RahmarAlsheha,supranote 31,85,
S0HammudahAbdal Ati, supra note28,P.184

109



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

to carnpout every duty as awhole Due to many things that happen to them
physically and take place in their life such as bearing children, delivery,
nursing, child care and custqdgtc, they are not qualified as men to take
charge of this responsibili}For example, dring pregnancyhey are more
fatigue anda slight effort will negatively affect them; they are more
concerned with the fetus than themselvégytworry about their delivery
whether it is going tde normal or not; and they concern much with the
welfare of thechild whetrer it will be normal, healthy omtherwise>?
Women require confinement period for rest after deliierya period that
varies from women to womeAll these facts affecthe mentality of women,
and are reflected in their life, attitudeand behavior whichmake them
unqualified to hold financial responsibilitiYloreover, the muscles of men
are naturally more powerful than women. This fact enables them to perform
tedious, tiring, laborioysand manual jobs than women. Thubey are
naturally equipped to takfinancial responsibility of their househdfd

Unlike Islamic law, statéaws oblige women to contribute to the household
expenses in proportion to their earnfigAs it can be inferred from this
provision,women under stateaws are expected to bear dan responsibility
with men.That is why they are entitled to inherit equal to men when the
issue of succession arises.

Indeed when women get less tha man does, she is not actually deprived

of anything that she has worked for. It is something comager from
another source as additional or extra. It is something that naithan nora
woman struggled for. It is a sort of aid, and any aid has to dsributed
according to theurgent needs and responsibility they h&VeAs it is
mentioned here iabove, women under Islam are not bound to contribute to
their household expense including any expense on themselves since it is
covered by men relative$hus according to the author, from the legal point

of view, it would have been injustice if a womaro has not bound to

511d,P.86.

S20WT Uy #UT ij o gud Ge,®.142

53Abdul Rahmamlsheha supra note31,P.87.

54Revised Family Code of Ethiopi®roc No.213/ 2000,Art.7Z t i p u | ahe smusdsh a t
shall contribute to the household expensgzraportion to their respective meais
SSHammudahAbdalAti, supranote 3.
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contribute anything in the way of earning toward the family got an equal
sharewith men

5.2. NON-EXISTENCE OF COMMUNALITY OF PROPERTY
BETWEEN HUSBAND AND WIFE

In Islam, whateverproperty a womaracquired and produced or generated
before, during and after marriage remains her own privaiteperty. She has

no obligation to spend on her famiipcluding on herself since all her nsed

is covered by her husband. If she divorced, she has the right to retake back
all what she has already atged or possessed as personal property with all
income she has generated from this personal property together with the
alimony she has entitled from her-Busbanc® In contrast to this, women
under statelaw are not allowed to retake back all of inconfee shas
generated by her personal effort and from her personal property after
marriage for it is considered as common property of the’two

Indeed n Islam women are given the right to work and be employed. She
has permitted to directly conduct her busmecontact and financial
transaction. She has the right to keep this wealth and spend as she wants. She
is also not obliged to expend from this wealth even on herself to satisfy some
of her need since it is covered by her able male relatives as it isasti@t®®

She is not forbidden from seeking employment and there is no ban on
benefiting from women talent in any field. Whatever she earns from
employment beconseher independent income that no one has a share from
it>°, Unlike Islamic,under statdaws the income women’s earn/generated
from employment or personal effort after marriageonsiderechs common
property of the twoand it is not her independent incoffie

Furthermore,in spite of nonexistence of communal property between
husband and wife, thwomen in Islam are allowed to dispose their husband

56 World Assembly of Muslim YouthWomen and Family life in Islam, (Jedd489§,P.32.

5’Revised FamilyCode of Ethiopia, Proc. N®213200Q Art.62. Subarticle oneof this
provisionstates thafi Al | i ncome der intvd tthe spoysepaead from their | effo
common or personal property shall be common progerty

58Abdul RahmanAlshehaupranote31,P.96.

59 World Assemly of Muslim Youth,supranote %,P.31

60 Revised Family Code of EthiopiRroc. No.213/ 2000Art.62 (1).
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property without his permission and knowledge during the life time of their
marriage®® However this is not possible under stakaw since they are not
allowed to dispose withouhe consent of their [sbandeven theirommon
property. Under statiaw, the womerare allowed to dispose freely only their
personal propert§?

5.3. THE LEGAL LIABILITY/ OBLIGATION MEN DO CARRY

Under Islam women are made free from paying any financial
penalties/compensation fohe wrong they have committed for it is the
obligation of their male relative to pay on their belf&lHowever,under
state laws everyody is obliged to make good the wrong he/she has
committed by himself/hersedxcept where he/she asminor, aninsane etc.

in which case the alte relatives are liable on his/hbehalf®* From this we

can understand thatomen undeistatelaws areobliged to make good the
wrong they have committed by their own unless they are exempted like
under vicarious liability®

According to statdaws if any of the spouses committed a wrong, the
compensation is paid out of personal property of such spouses. It is only
recovered from common property in the absence of such personal property.
This meansin the absencef common proprty, she alonds obliged to pay

the said compensatioAlso, in case of an unmarried daughter, her family is
obliged to pay in her behalf as long as dbesnot reachthe age of majority

61 Faima Umar Nasef, Women in Isla(h999)P.173

62Revised Family Code of Ethiopia, A9 and 68Jnder article 59it is stipulated as(1)

Each spouse shall administer his respective personal property and receive the income
thereof. (2) Each spouse may fyedispose of his personal propertynder article 68it is
stipulated asunless provided otherwise by other laws, the agreement of both spouses shall
be required to; (a) sale, exchange, rent out, pledgenortgage or alienate in any other

way a commoimmovable property to confer a right to third parties on such property; (b)
sale, exchange, pledge or mortgage, or alienate in any other way, a common movable
property or securities registered in the name of both spouses: the value of which exceeds
five tundred Ethiopian birr. (c) transfer by donation of a common property the value of
which exceeds one hundred Ethiopian birr, or money which exceeds such amount; (d)
borrow or lend money exceeding five hundred Ethiopian birr or to stand surety for a debt of
such amount to another person.

53Fatima UmaNasef,supranote &,P.180

64 Civil Code of the Empire of Ethiopi®roc N0.165/1960, A. 2124 and 2125

85 Civil Code of the Empire of Ethiopi®roc No.165/1960Arts. 21242132
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(i.e.18years. However, under Islamic lavwnmarried womamalerelatives
are obliged to pagn her behaltintil she married irrespective of whether she
has reachetheage of majority.

Another point is as we have sajdvomen and men are treated differently
under Islam. The father if he existed or any other mal¢ivetaof women is
responsible for her maintenance and any other need until her marriage. This
is to mean that her male relatives are responsible to her until she gets
married and if shedoesnot get married until she died whether not she
reachedhe age of majority® However under state lanany one either the
parent or tutor/guardian who entrusted to the proper care of the children are
responsible for them only until they have reachedate of majority On

their attanment of this age, they have tegal obligation rather than moral
obligation®’

5.4. PECUNIARY SUPPLY MADE BY MEN DURING THE
MARRIAGE

A woman under Islam is given dowry by her husband during her marriage.
It is made a condition for a marriage contract to be valid. Dowry is exclusive
right of women. It is a legal financial right that nobody can vict&tdis
dowry continues to be her personal property aftarriage. Under stataw,

we cannot find the idea of dowry which can be given to women by husband
as a condition for the validity eharriage.

5.5. THE FAVOUR MADE TO WOMEN DURING SUCCESSION
ON THE NUMBER OF HEIR CALLED TO SUCCESSION

Under statéaw, upon the death of the deceastt first degree relatives of
the deceased whare called to successioare his/her children. It is only o
the nonexistence of his/her children that the next degree relatiresalled
to succession. What we understand from this ruteas women that can be
called to succession of the deceased on fitet degree areonly his

56Abdul Rahmamlsheha,supra note31,P.85.
67 Revised Family Code of Ethiopia, Proc. No. 213/ 200@,A41 and 310
68 Fatima Umar Nase§upranote @.,P.176
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daughters irrespective of timenumber® However, under Islamthere are
first twelve degredeirs thatarecalled to succession at one time. This is due
to the wider distribution of property in smaller share or for the purpose of
breaking up concentration of wealth among a few hémei®by ensuring the
sociceconomic welfare of a society at large. Out of these twelve primary
heirs, the female inheritors aséghtin number’® Here one may guess the
situation in which the total amount of share inherited by these women
becomes proportimal with total amount inherited by the remaining men
jointly even if it differs at individual level.

Another point isyemember what haseensaidin connection with dausband
and a wife inheriting each other under Islam. The author has said that the
wife inherits one eighth1/8) of her husband property if he died while the
husband inherit haldf his wife property if she diedthis is in a situation
where they have survived by a children) and also we have said that the wife
inherit one fourth(1/4) of he husband property if he died while the husband
inherit halfof his wife property if she died (this is in a situation where they
have not survived byhe children). In addition to the reason we have
mentioned abovehe full implication of this idea mugte seen in light of the

fact that the husband and wife hold their properties and possession
independently of each other. This is to mean that there is no mandatory
communality of property between husband and wife in Islam as we have
mentioned above.

Thus, it is an interestingly verifiable proportion that the Muslim husband
usually owns more than his wife and therefore he is likely to leave more
behind than she shoulBor exampleif he survives her, which is less likely

from a demographic standpoints, herithmetically larger share of
inheritancei the one half of her independently held and owned property
may in fact be equal to or even less than her arithmetically smaller share, the
onefourth of his independently held and owned propéfhis is assuing

that there are no children involved; otherwise, his-loalé becomse one

fourth and her one fourth an eigtifivet the value of a larger share of a

89 Civil Code of the Empire of Ethiopi®roc. No.165/19604rt.842(1).
°Abdul RahmanAlshehaupranote31,P.25,

""Hammudahbdal Ati, supranote28,P.268

2 bid.
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small estate may be equal to or perhaps even less than the value of a small
share of a large estate. Héhe end result would seem while the two shares
are arithmetically different, they are not necessarily unequal in the final
result’

In generalbased on the above reaspdemanding a fair, justy equal share
between Muslim men and women wha chot cary equal financial
obligation or responsibility becomes unfair and unjust demasdo the
author

If the women share in inheritance and her financial responsibility is
juxtaposed, one can realize that Islamic law is more favorable to women than
men sinceit allows women to inherit without imposing any financial
obligation tospend for anything even for themselves. In short, the financial
status of women, if maintenance right, inheritance right and right of marital
gift are added together, the Muslim womam far in a better position than
men. Herg one may say putting the womem a better position than men
contradict wih the principle of equalityfdirnessby itself However, thishas

its own reason and justification that the autheserves it to beiscussed
under independent work.

As opposed to Islamic lawmen and women are egjly responsible under
statelaw to contribute to their household expense in proportion to their
earning. They are also equalbpliged to carry inside home and outside
home responsibility to serve tle family even though the inside home
responsibility is left to the women in reality This dual responsibility at
inside home and outside horisethe misuse of women in Ethiopia. This is
strenuous and irksomfer women to work bth at inside home and outside
homewhile menare working only at the outside horbet carrying equal
responsibility of household with womefhhis is far different from women
under Islam wh relieved free from the outside homesponsibility/activity
(thisis not to mean that they apeohibited from working outside homand
whatever they work in outside homie,is their personal) at the same time

73 |bid.
74 Revised Family Code oEthiopia,Proc. No.213/ 2000 Arts.72 and 50
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taking her obligatory share without carrying any lehad financial
responsibility.

6. CONCLUSIONSAND RECOMME NDATIONS

Now, internationally ratified treaties recognized absolute equality between
men and womenSimilarly, the statdaws also recognize absolute equality
between men and womeAs per these laws, one of the mechasidig
which the equality of men andvomen are recognized is through the
enjoyment of equal share during succession. Different internationally datifie
treaty and statéaws are clearly and expressly recognized absolute equality
of share between men and women.

However,Islamic law hasa different approach towards the share of women
during succession. Under Islamic lamomen ha&e no equal share with men
in principle althoughthis is notwithout exceptionsHence, according to the
author it is better if the share given to women under IslaBuiccessiorLaw

is considered from the perspectives of the redban justifiesit and legal
pluralism that accommodateverlapping law (as recognized bihe FDRE
Constitution) but not from the perspective of e&afe of women under state
laws. Also, decskions rendered bySharia @urts (that apply Islamic
Succession Law) should nbe expected to meabsolute equality standard
state lawsas long as parties are voluntarily consented to be adjudicated by
Sharia ©uirt.

The negative attitude againShariasuccession law can be addressed by
raising the awareness of pegpspeciallywomen’s. In this regardhe state

is required to encourage and facilitate forum for discussion and awareness
creation. Alsodifferent Mediaseither governmental or private onan play
vital roles. Furthermore, it is better if the governmengakeslislamic law
related with personal mattéo be delivered in the universities separate
and independent courge addition to Sharia law/course thatrendered ira
general way Beause this may helplaw students to raise and diss the
existing controversiesin the area thereby increasingwarenessand
understanding oislamic law ingeneral and its succession law in particular.
Even this may help law graduat® become a judgeniSharia @urts as one

of the institution that endowed with judicial power.
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ABSTRACT

Land is a vital resource and a driver of economic growth and development.

The way it is governed and administered therefore has a significant impact

on acertancountryodos future. Land and the
ownership andise greatly affect economic growth and contributgsowverty

reduction. Lack of access to land and inefficient or corrupt systems of land
admini stration have a negatijcinmtei mpact
and general wellbeing of the socieWellfunctioning land institutions, land

markets anceasy access toredit facilitiesfor entrepreneurs contributéor
development.

Land governance must help to eradicate poverty, not contribute to it. Hence,
Ethiopia needs to have a land governance policy finsters transfer of land
rights, fosters respect for human rights, and rescues the environment from
imminent peril in line with the principles of sustainable development. Hence,
this article contributes knowledge towards responsible land governance and
evaluated the Ethiopian lands regime in line with the accepted norms of land
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FDI -Foregn Direct Investment

GDP- Gross Domestic Product

[IED -International Institute for Environment and Development
IFAD -International Fund for Agricultural Development

ILC -International Land Coalition
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MDGs-Millennium DevelopmenGoals
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OECD-Organization for Economic Goperation and Development
UN-United Nations
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WB -World Bank

1. INTRODUCTION TO LAND GOVERNANCE AND
DEVELOPMENT

1.1.BACKGROUND OVERVIEW

Land is a vital resource and a driver of economic growth and development.
Land is one of the greatestsourcesn most countries. People require land
and related resources such as forests and water for the productiordof fo
and to sustain basic livelihoodsand provides a place for housing and cities,
and is a basic factor of production as well as a basis for social, cultural and
religious values and practicesccess to land and other natural resources and
the associatedsecurity of tenure have significant implications for
development and securitiNonetheless, the land rights of the poor and
vulnerable are increasingly affected by climate change, violent conflicts and
natural disasters, population growth and urbanizaama demands for new
energy sources such as Hhiels?

While some progress has been made in improving secure access to land and
other natural resources for the rural and urban poor, a number of
longstanding challenges remain. Although ancestral rightartd and other

tAmartya Sen, Poverty and Famines: An Essay on Entitlement and Deprivation, 1981.
2 David Palmer et.al,Towards Improved Land Governaf669.
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natural resources are a cornerstone of the livelihoods of indigenous people,
the legal recognition and safeguarding of such rights has been uneven.

The paper argues that the quality of land governance is an important
determinant of the maber and scale of tenurelated problems. The quality

of land governance, moreover, will also affect the outcome of reforms
designed to address these same problems. Weak land governance has adverse
consequences for society. It is found in formal statui@ng governance as

well as in informal and customary tenure arrangements. The poor are
particularly vulnerable to the effects of weak governance as they lack the
ability to protect their rights to land and other natural resources. In many
cities, the poolive under the fear of forced evictigner more commonly

today, development based eviction.

Weak governance promotes gender inequality as poor women tend to be less
able to secure their rights. It fosters social inequality with potentially
destabilizingconsequences as the rich are able to benefit from opportunities
to acquire land and the poor lose their rights to land and common property
resources such as grazing lands and forests, jeopardizing community land
rights. In addition, weak governance leadsenvironmental degradation as
corrupt public officials and private interests collude to ignore controls on
land use, the extraction of water and minerals, and the clearing of forests.
The degradation of d& land, includingnational parks, and its illed
appropriation are direct results of weak governance. The evasion of property
taxes reduces municipal revenues that could be used to extend infrastructure
and provide basic services. The arbitrary application of the rule of law
discourages investment andonstrains economic development. Weak
governance in land tenure tends to flourish where the law is complex,
inconsistent or obsolete, where people who work in land agencies lack
motivation and are poorly trained and paid, or where decisiaking
processe are opaque and civil society is weak. Left unaddressed; land
related grievances can degenerate into violence and conflict.

In contrast, good governance of tenure can ensure that rights in land and
natural resource are recognized and protected. By doingtelps to reduce
hunger and poverty, promotes social and economic development and

3 Ibid.
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contributes to more sustainable urbanizafioGood governance can
contribute to the achievement of a variety of development objectives,
including the achievement of thdillennium Development Goals (MDGSs)

the goals are also aligned to the SDGs

With respect to MDG1 (Eradicating extreme poverty and hunger) secure
access to land and other natural resources is a direct factor in the alleviation
of hunger and povertyRural landlessness is often the best predictor of
hunger and poverty: the poare usually landless or laimbor. Improvel
access to land may allow a family to produce food for household
consumption, and to increase household income by producing commaodities
for sale in the market. Secure access to land provides a valuable safety net as
a source of shelter, food and income in times of hardship. In cities, security
of tenure is a prerequisite for poverty reduction. An estimated 700 million
urban poor live in contlons of insecure tenure and an estimated 2 million
people are forcibly evicted each y&sBecurity of tenure for the urban poor
promotes investment in homes, neighborhoods and livelihoods, including
urban agriculture.

Again MDG3 (promoting gender equaliand empower women) need to be
considered while talking about land governance. Women often have fewer
and weaker rights to land for a variety of reasons including: biases in formal
law, in customs, and in the division of labor in society, as well asaltiee
HIV/AIDS pandemic and the increase in violent conflict and natural disasters
that can increase the risk of disinheritance. Land tenure initiatives that
promote gender equity can serve to in
production and help sece their inheritance rights. Rights to land are also
linked to other access and resource rights, including water, pasture and to
timber and nostimber forest products. Secure rights in land can also enhance
political voice and participation in decisionaking processes.

MDG7 (Ensure environmental sustainability) is also a factor that comes in
matters of land governance. Through MDG7, Target 11, Governments
commit to having fAachieved a signific
100 million slum dwelle s 6 by 2020. Today there

4 Land Governance in Support of the Millennium Development Goals (FIG / World Bank
2009)
Slbid.
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million slum dwellers; this figure is projected to increase to 1.4 billion by
2020 and may reach 2 billion by 2030. These figures suggest that even if
Target 11 is achieved, it will meet only a small propordrexisting needs

and only seven percent of future estimated needs by 222Gy informal
settlements are located on hazardous land and are at risk from natural
disasters and climate change. High land values in urban andlj@e areas

can also createpportunities to use the windfall gains to upgrade informal
settlements while minimizing the need for relocation. Ensuring an adequate
supply of affordable land is also critical to the prevention of the growth of
new slums. Tenure also plays an importane rim rural environmental
sustainability. By defining access and security of rights to land and its
resources, tenure affects how people decide to use the land, and whether they
will invest in improvements to the land. Inappropriate tenure policies and
inequitable access to land result in oweaitivation and overgrazing of
marginal lands. Farmers are more likely to invest in improving their land
through soil protection measures, planting trees and improving pastures if
they have secure tenure and can #xect to benefit from their investments
over the longer term.

Improving tenure arrangements and governance can play a substantial role in
the achievement of MDGS8 (the development of a global partnership for
development). This goal includes a commitmengt@wd governance both
nationally and internationally wunder
rule-b a s ed, predictabl e, nondi scriminato
and the recommendations of this paper are directly relevant to meeting that
goal. Trere is a perceived need for a global partnership to improve coherence
among donor approaches and to develop standards for the governance of
land tenure. At the country level, the global partnership can also be reflected

in strengthened efforts to improverbr coordination in the land sector in

line with the Paris Declaration (2005).

In addition, improved access and tenure security contribute indirectly to
other goals. Legally recognized rights in land are often critical to establishing
legal identity, wheh in turn is linked to access to other services such as
education (MDG2) and health (MDG5). Secure rights also help ensure that

6 David Palmer et.akupranote 2.
7 Paris Declaration, 2005

121



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

womends | and and property rights are
HIV/AIDS (MDG6).Achieving good governance in landnst easy. Policy

reforms to strengthen governance require the political will to overcome
opposition from those who benefit from rtransparent decisiemaking

and corruption. Improving governance demands the strongndoment of

the people involvedand he development of capacity in order to make
changes possibl& number of countries around the world have recognized

the link between improved land governance, poverty reduction and the
achievement of the Millenniu@evelopment Goals.

However, in juxtapdson to the MDGs and development plan of Ethiopia,
the land regime stands often either in conflict or that it lacks harmony and
unity of purpose.

1.2.HIGHLIGHT OF CURRENT LAND GOVERNANCE IN
ETHIOPIA

In Ethiopia, all land is under public/state ownership. WHand is not
subject to sale or other means of exchange, the government does recognize
use rights and holdingg. he countryos | egal and i ns
regard to land governance has been criticized for being unnecessarily
complicated. The Mistry of Agricultureand Natural Resources the key
responsible organ (under the directorate for land administration and use)
towards discharging federal roles in land governance and revisiting existing
legislation and so orThe land regime is found iniffierent legislation and

again backed by also different customseTigpical feature, therefore, is
plurality of | aws and i nstitutions.
gives its regions a lot of autonomy, which, in turn, has led to a coexistence of
different laws and institutions with at times unclear responsibilities at
different levels.

1.2.1. Matters of Urban Land

Urban land administration igiven under the federal constitution to city
governments and municipalities. However, there is no common system
administer land in urban areas. Urban land is governed essentially through a

8 David Palmer et.akupranote 2.
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lease system, a perpetual permit system and separate legislation for
condominiums. While the 2@1 Urban Land Lease Holding Proclamation
stipulates that the leasehold systenll vaipply to all urban land areas
irrespective of how they were acquired, relevant authorities have yet to adopt
the leasehold system. This has led to the coexistence of different systems and
a high level of informality. In addition, there is no real systenrecord

rights and restrictions, and the registry faces multiple challenges. There is a
standard registration fee of ETB 45 per registered property plus an additional
stamp duty of 2% of property value.

Nevertheless, as property value estimates areidaresl to be very low due

to the absence of a standard property valuation system, experts argue that
there is a significant loss of potential revenue. The urban planning and
expansion of Addis Ababa, the capital, is also a contentious issue. This is
particularly in the context of urban investments and groWtfthe World

Bank study highlights the encroachmen
urban developments. For example, most of the green areas and some of the
roads in the master plan have been ateddor private use. Moreover, the
citydbs expansion also has consequence
According to a new iteration of Addis
met with oppositionand later on officially abandoned by the government)

by Oromo residents, Oromia would lose an additional 36 towns and cities to

Addis Ababal!According to researchers, the c
led to forced evictions and displacement of |o@@iming Oromo residents.

Protesters fead that seceithg Oromo lands to Addis Ababa would lead to

more losses in Oromo identity and cultufdawus, urban expansion here and

there is being done at the expense of the surrounding farming community
without proper compensation plan.

1.2.2. Matters of Rural Land

Rural land administration isffordedto the regions. These take the form of
administrative bodies such as, for example, in the regions of Amhara and

%Belachew, M. and Aytenfisu, Facing the Qbages in Building Sustainable Land
Administration Capacity in Ethiopia ( FIG Congress, 2010).

yirsaw, B., Urban Land Lease Policy of Ethiopia: Case Study on Addis Ababa and Lease
Towns of the Amhara, 2010

1 Think Africa Press, Protests Grow over AddsAba6s Expansi on, 2014.
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Tigray, t he ALand BucanionAuthdrityg a toiron na rt ch
regi on of Or omi a, t haed UBelL BurealHowedemi ni st r
unclear responsibilities at different levels of government have led to
overlaps. For example, in rural areas, both the land administration
institutions and the investment authorities have a mandate to allocate land to
investors.

In addition, land registration and certification is also delegated to voluntary,
communityelected Land Administration Committeeskatbele(village) and
woreda (district) level. While these committees have been argued to build
community trust in land redistion, others point out that these committees
are not always provided with sufficient resources. The Ethiopian constitution
maintains that all rural residents are entitled to indefitaiten use rights to
land. However, the transferability of use righss primarily restricted to
inheritance. Moreover, land laws also mandate that landholders either farm
their land or risk losing it through redistribution or expropriation. In other
words, rural landholders cannot lease out and stay away from their holdings
and pursue nonagricultural livelihood strategies. For example, in the Tigray
region, land use right can be lost if the holder leave&é¢belefor more than

two years.

Critics of the governmerdwned land system have argued that the fear of

land redistb ut i on have heightened the far me
and undermined investment in productivity. At the same time, critics also

argue that it diminishes rural urban mobility as farmers are bound to a life of
farming in order to remain landholders.

While land use is free for rural farmers, there are fees collected during rural

land registration, namely for certificate costs. However, these are waived for
first-time registration in some states. Registration fees range between ETB 5

to ETB 2 dependinggn t he state. Whil e experts
rapid, prepoor and gendesensitive rural land right registration over the past

years, issues still remalA.For example, only five of the nine regions have

actually enacted laws to register rural lamaldings. In addition, Ethiopia

does not have sufficient land recdteleping systems. This risks undermining

2World Bank,supra note 4.
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the land registration process itself. The tenure insecurity that this causes is
argued to lead to informality and hinder rural income diversificetfi

2. LAND GOVERNANCE AND THE GLOBAL AGENDA
2.1.MEANING AND ESSENCE OF LAND GOVERNANCE

Whil e the t er m -gsthbdished chistonya the cancept ooh g
governanceemerged in its current form only in the 1980s. While many
institutions have deloped their own definitions, four specific
characteristics of the concept are now generally accéfiast, governance

is conceptually broader than government. An inclusive approach is
fundamental because, in many countries, state acteexisb with treir
customary, religious and/or informal counterparts. The stakeholders in land
thus reflect a broad spectrum of state actors, customary authoritiestaen
actors, and the privatand professional sectors. Hence, land governance
must bring together anoetwork all stakeholders. Governancerisre about
cooperation than confrontation, and especially in land it is more about
cooperation with all stakeholders.

Secondgovernance emphasizes processes and institutions. Processes define
how issues are put ahe agenda, how decisions are made and by whom,
how those decisions are implemented, and how differences and grievances
are managed. The focus on processes also highlights the importance of
different ways actors can interact: dialogue, cooperation, cgnflic
unilateralism, negotiation, compromise, exit, etc. As interaction can change
from one mode to another, a governance paradigm also implies dynamic
system. From an institutional perspective, governance refers to the rules and
the structures that govern caimediate relationships, decistamaking and
enforcement. As noted above, the rules and structure of land tenure can be
formal (e.g. laws, regulations, arfijlaws administered by parliaments,
courts and municipal councils) as well as informal or custor(egy elders
councils, social networks, patronage, etc.) or a combinati@mce, he
concept of governance fits neatly with this pluralistic institutional framework

13 World Bank, Diagnosing Corruption in Ethiopia: Perceptions, Realities, and the Way
Forward for Key Sector012a.
14 David Palmer et.akupranote 2.
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for land. This is important because the legal system in some countries does
not effectivey recognize or incorporate customary institutions.

Third, with its emphasis on authority, governance recognizes the importance
of politics and power. Politics and power relations have a significant impact
on the understanding of a given context or issug] & developing
approaches for refornhand as a key resource can be manipulated to ebb a
factor for ill- governance. Hence, political commitment is needed to use the
potential of land for development than exacerbating povefigally,
governance is comeptually neutral. The quality of land governance can be
good or weak, improving or declining. In order to determine whether
governance is effective or weak, one must look at processes as well as
outcomesThus, what is land governance all about?

2.11.Land Governance- A Working Definition
The following working definition for land governance is proposed:

ALand governance concerns t he rul
through which decisions are made about access to land and its use,
the manner in whit the decisions are implemented and enforced, the
way that competing in¥erests in | a

Land governance encompasses statutory, customary and religious
institutions, as well as informal institutions. It includes state structures such
as land gencies, courts, and ministries and municipalities responsible for
land. It also includes informal land developers and traditional bodies. It
covers the legal and policy framework for land, as well as traditional
practices governing land transactions, imtla@ce and dispute resolution. In
short, it includes all relevant institutions from the state, civil society and
private sectors.

Land governance is fundamentally about power and the political economy of
land. Who benefits from the current legal, instdngal and policy framework

for land? How does this framework interact with traditional authorities and
informal systems? What are the incentive structures for, and what are the
constraints on, the diverse land stakeholders? Who has what influence on the

15 David Palmer et.akupranote 2.

126



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

way that decisions about land use are made? Who benefits and how? How
are the decisions enforced? What recourse exists for managing grievances?
The answers to these questions vary from country to country, and from issue
to issue within a given country.

2.1.2 Land Governance for Sustainable Development

Arguably sound land governance is the key to achieving sustainable
development and to supporting the global agenda of the Mbdyg SDGs)

Even in terms of standard indicators such as corruption, land hgdbémm
known to be one of the sectors most affected by bad governance, something
that is not difficult to understand in light of the fact that land is not only a
major asset but also that its values are likely to rise rapidly in many contexts
of urbanizatbon and economic development.

Beyond the negative element of reducing opportunity for corruption and
bribery, good land governance is also critical as a precondition for
sustainable economic dewpment in a number of respecdkstst, those who

have onlyinsecure or shafierm land rights are unlikely to invest their full
efforts to make longerm improvements attached to the land and may
instead be forced to expend significant resources to defend the rights to their
land, without producing benefits for the broader econoband rights are
particularly important for women (especially in case of inheritance or
divorce) and for other traditionally disadvantaged groups such as migrants or
herders.

Second secure land tenure facilitates transfer of land at low cost through
rentals and sales, improving the allocation of land. Without secure rights,
landowners are less willing to rent out their land, something that may impede
their ability and willingness to engage in ragricultural employment or
ruraldirban migration, reducing the scope for structural change and reducing
the productivity of land use in both rural and urban areas.

Third, setting up or expanding a business requires physical space, i.e. land.
Nontransparent, corrupt, or simply ineffictesystems of land governance
constitute a major bottleneck that makes it more costly for small and
wouldde entrepreneurs to transform good ideas into economically viable
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enterprises. Also, to the extent that easily transferable land titles can be used
ascollateral, their availability will reduce the cost of accessing credit, thus
increasing opportunities for gainful employment and contributing to
innovation and the development of financial systems.

Finally, economic development increases demand for land together with
public investment in infrastructure and roads, tends to increase land values.
But the lack of welfunctioning mechanisms to tax land limits the benefit for
society, in particular local governments, as much of the gains end up with
private individuals and may fuel speculation. If land institutions function
properly, land taxation provides a simple, dficient, tool to increase
effective decentralization and foster local government accountability.

2.2 THE GLOBAL AGENDA IN LAND GOVERNANCE

There is no convention on land at global level yet, there are important
guidelines that can be used for pat to improve their land governance
system. Among these are the UN Voluntary Land guid&lirte African

land declaratioll and the recent Africa women land declarafidfihese all
instruments do not have a binding legal force yet they have more otabliti
persuasive power capable of guiding the actions of governments. At the core
of all these instruments is the idea of good land governance, or responsible
land governance.

Land governance is about the policies, processes and institutions by which
land, property and natural resources are managed. This includes decisions on
access to land, land rights, land use, and land development. Land governance
is basically about determining and implementing sustainable land policies
and establishing a strong relatshrip between people and land.

Sound land governance is fundamental in achieving sustainable development
and poverty reduction and therefore a key component in supporting the
global agenda, set by adoption of the MDéd&l SDGs The contribution of

8yoluntary Guidelines on the Responsible Governance of Tenure of Land, Fisheries and
Forests, 2009. The aim of the guideline is to explicitly strengthen people in developing
nations, so that they can secure their livelihood by their own efforts.

Declaration on Land Isgs and Challenges Africa, 2009.

182017, Declaration.
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the glolal community of Land Professionals is vital. Measures for adaptation
to climate change will need to be integrated into strategies for poverty
reduction to ensure sustainable development. The land management
perspective and the role of the operational camepd of land administration
systems therefore need hitghvel political supporaind recognition.

The Land Governance for the S2Centurytheme focused on adapting and
improving our approaches to land governance to be more sensitive to and
supportive of tese new challenges and to make stakeholders fully aware of

the incentives to adopt this paradigm shift. Good land governance must not
only control and manage the effective use of physical space, but must also be
holistic to ensure sound economic and social t ¢ 0 me s . The Worl
land governance assessment framework provides countries with an
opportunity to assess and improve their current approaches to meet these
global challenges, especially climate change. Land governance must be
further democratizetly developing tools for all stakeholders to increasingly
participate and form partnerships in policy formulation, implementation and
monitoring all within more realistic timeframes. The international
community must also provide guidance and contract etratuaools and

services to mitigate the risks for countries negotiating international land
acquisition contractst he so cal l ed o6farmlands gr a

2.21. INDICATORS OF GOOD LAND GOVERNANCE

The Land Governance Assessment Framework (LGAF) is iattad a first

step to help countries deal with land governance isSuess a diagnostic

tool that is to be implemented at the local level in a collaborative fashion,
that addresses the need for guidance to diagnose and benchmark land
governance, and thacan help countries prioritize reforms and monitor
progress over time. The core version of the LGAF comprises a set of detailed
indicators to be rated on a scale of precoded statements (from lack of good
governance to good practice) based, where possiblexisting information.
These indicators are grouped within five broad thematic areas that have been
identified as major areas for policy intervention in the land sector:

19 Klaus Deininger et al.The Land Governance Assessment Framework: Identifying and
Monitoring GoodPractice in the Land Sect@Norld Bank, 2012)
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A) Legal and Institutional Framework: Indicators related to the legal
and institgional framework are designed to help policy makers assess (a)
the extent to which the range of existing land rights is legally recognized,
(b) the level of documentation and enforcement, the cost of enforcing or
gradually upgrading these rights, and (chether regulation and
management of land involve institutions with clear mandates as well as
policy processes that are transparent and equitable.

B) Land Use Planning, Management, and TaxationThe intention of

this category iso assessvhether (a) landse restrictions are justified on

the basis of the public interest, (b) necessary exemptions are granted
promptly and transparently, (c) the process for land use planning is
efficient, and (d) taxes on land and real estate are transparently
determined andfeciently collected.

C) Managementof Public Land: A focus on public land management
aims to help assess the extent to which (a) public landholdings are
justified and transparently inventoried and managed; (b) expropriation
procedures are applied in tpablic interest through clear, transparent, and
fair processes involving the compensation of all those who lose rights; and
(c) the transferor devolution of state land is transparent and monitored.

D) Public Provision o Land Information : Indicators relagd to this
category assess)(avhetherland information systems provide sufficient,
relevant, and up tdate data on land ownership to the general public and
(b) whether land administration services are accessible, affordable, and
sustainable.

E) Dispute Resolution and Conflict Management: This fifth set of
indicators can be used to assess (a) whether a country has affordable,
clearly defined, transparent, and unbiased mechanisms for the resolution of
land disputes and (b) whether these mechanisms funeffentively in
practice.
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3. CHALLENGES OF LAND GOVERNANCE IN ETHIOPIA

The challenges of land governance in Ethiopia can be contrasted to the
global standards. Howevelher e ar e a number of el e
current land governance system tlcah create potential entry points for

corrupt activities to occur. These include: lack of clear policies, weak
institutions, lack of transparency, and limited public participation, and
capacity challenges. These points relate to both urban and rural land.

3.1.LACK OF CLEAR LAND PO LICIES GEARED
TOWARDS DEVELOPMENT

The Ethiopian land governance system is troubled with a high degree of
informality. One of the main causes of this is the absence of clear legislation

as well asconfusion about the applicability of legislation. Indeed, where

there is legislation, implementation guidelines are oftentimes lacking, which
creates confusion. No single documen
Moreover, with guidelines or without, tlemforcing institutions arereaker

Instead, laws and policies must be inferred from federal laws, together with
laws and directives set by regional and municipal governments. In some
cases, there is confusion on the applicability of laws. The countrg lack
comprehensive land policy. Lack of compressive land policy and strong
institutions which help in the implementation of the policy at a federal level
has been a major flaw of the landvgrnance regime. The laws lack
consistency and coherence because thek a policy guide which gives
general guide to the laws put in pl&€E.t hi opi ads | egal
comprises its constitution, federal laws (the civil code, the 1997 rural land
law asanew enactedn 2005( it is also being revised now, draft levetnd

the 1993 urban lantkase law, revised in 2002, and enacted ame2011

and regional laws and directiv€®esides, the customary land governance

2Dariel Behailu, Transfer of Land Rights in Ethiia: Towards A Sustainable Policy
Framework, 2015.

2IFor rural areas, see the Rural Land Administration Proclamation (No. 89/1997) and the
Rural Land Administration and Land Use Proclamation (No. 456/2005) issued at the federal
level; the Revised Amhara Namal Regional State Rural Land Administration and Use
Proclamation (No. 133/2006); the Regulation for the Implementation of Proclamation
133/2006 (Regulation No. 51/2007); Oromia National Regional State Proclamation (No.
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institutions are at large. However, the formal lastipulate that all land is
owned by the government, busaurights of holdings are recognized: private
individual; communal, in rural areas; and condominium, in urban areas.
Some heterogeneity occurs across regions, which are assigned responsibility
for land management and administration bydbestitution.

In matters of rural areas, almost all regions hmabssed implementing
legislation or regulations to issue land certificates that recognize individual
rights?Thusfar, registration and certification of rural private holdings have
coveredclose to 100%vercentof rural households ithe major fourregions.
Though individual rights are recognized, their transferability is restricted in a
number of ways.

Private holdings cannot be sold or otherwise transferred except through
inheritance, which is restrictealsoto family menbers?® Although rents are
allowed, in most regions only part of a holding can be rentedutfilling

many precondition (minimum holding, consent, certification, ety there

is alsoupper limits on the lease periétThe constitution miatains that all
Ethiopians can get rural lange for free on condition that one is of age and
is willing to live on agriculture

This may significantly limit tenure security. Subdivision below a minimum
parcel size of 0.5 ha in rural areas and 2.0 heesettlement areas is also

130/2007), Proclamation to Amendroelamations 56/2002, 70/2003, 103/2005 of the
Oromia Rural Land Administration and Utilization Proclamation; Southern Nations,
Nationalities, and Peoples Regions Rural Land Administration and Utilization Proclamation
(No. 110/2007); Tigray National RegiahState, Rural Land Administration, and Utilization
Proclamation (No. 97/2006); and Tigray Land Administration and Utilization Regulation
(Regulation No. 37/2007). For urban areas, see Proclamation No. 80/1993 and the Lease
Proclamation No. 272/2002.

2?However, some regiongAfar, BenishangulGumuz, Gambella, Harar, and Somali) lack

i mpl ementing | egislation, making it difficul!t
pastoralistsd rights. Afar i s r epoclamatod t o ha
recently.

ZInvestors can pledge their use rights over the remaining lease period as collateral.

24 For instance, the SNNIES land administration law (Proclamation No. 110/2007) provides
that land rent among peasants can be for a duration of biyears and for investors for a
duration of up to 10 years, or rent may extend up to 25 years if the investor is cultivating
perennial crops (Article 8). The Oromia Land Administration Law (Proclamation No.
130/2007) provides a duration of up to 3 yeéthe land is rented out to traditional farmers

and up to 15 years for mechanized farming and also limits the land to be rented out to half of
a peasantds |l andholding (Article 10).
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prohibited. Though these restrictions may appear justified from a perspective
of equity or productivity, they may in practice contribute little to either or
even have perverse effectsidmay lead to informality, or may hindeural
income diversification.

The laws arealsonot clear with regard to communal landholdings because
they lack provisions about the nature of those rights and of ways to record or
enforce them. The resulting legal vacuum threatens to undermine equity and
effective management of common property resources. This hazard is
particularly relevant for pastoralists (15 percer the rural population),
whose rights, despite a communal use pattern, appear to be treated as
individual onesBesides, community lands the highlands are also of prime
importance as they are lkeyn livelihood diversification via providing
grazing land. Often community land is not registered yet at timigsout a

clear definition, ad hoc practices have often been adopted in land
certification, with such lands often registered in the name ofkidegele
(vilage) government. This practice is not conducive to effective
management and may lead to encroachment and poor management of such
lands.

In urban areasthe previous and the currebtrban Land Lease Hding
Proclamation No.721/2011(the Lease Proclamation) stipulates that land is
allocated througlease system yet regularities are also common fedthee.

law does not provide criteria to determiag to how the lease system is to
operde (via auction, or negotiation or lots). There is also a problem of
coexistence of the old permit system (permits granted prior to 1993), under
which an annual land rent is paid to the government, and the new lease
system (from 1993 onward), which req@ingayment of the agreexnh lease
amount to the relevant government within a period of time to be determined
by regions or city government within the lease contract. The Lease
Proclamation stipulates that the leasehold system will apply to all urban
lands rrespective of how they were acquired. However, the fact that the
relevant authorities have to first adopt the leasehold system, something that
has rarely happened, leaves ample room for discré&tidior example,

2’The Lease Proclamation (No. 272/2002, Art. 12/2) states that urban lanthais be
changed only through a permit granted in writing by the appropriate body. Subsection 3 of
the same article provides that the period of a lease for urban land, performance of payments,
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whereas large towns in Amhara have movedh® lease system, smaller
towns have adopted a permit rent system on a virtually permanent basis.

Even under the Ilease system, payment schedules are excessively
complicated, and amounts collected total only a fraction of market values,
suggesting that @l governments lose large amounts of revenue and the
system may not be sustainable.

In contrast to practices for rural land, urban leases or permits are fully
transferableexcept the curtailment introduced in the new lease proclamation

of 20112% However,the lease proclamation fails to deal with formalization

of informal residential holdings. Rules of adverse possession -{&wny

peaceful use without legitimate challenge over a period of 15 years) that are

still operational under the civil code may prozidome legal basis for
recogni zing squattersdé rights. Howeve
rights only, its applicability is far from certain. Also, transfer of rights

through sale or change of use for commercial purposes will convert the
permit inb leasehold.

Condominium holdings, which have become widespread in urban areas, are
also recognized under Condominium Proclamation No. 370/2003. That
document provides clear rules regarding the management of the building, but
it lacks clarity regarding theghts to the land beneath the common property.

Apart from condominium holdings, there is no legal recognition of
communal holdings such as green areas, forestland, playing fields, and so
forth in urban areas, although such holdings exist and are identif urban
plans.Thus, egistration of individual holdings in urban areas is lagging rural
areas; in 2006, the share of registered housing units was estimated to be 95
percent in Adama (Oromia), 65 percent in Addis Ababa (Oromia), 50 percent
in Bahirdar(Amhara), 75 percent in Hawassa (SNNP), and 90 percent in
Mekelle (Tigray)?’

and tax rates are to be changed upon such conversion. Thigeanrs intended to allow the
government to capture a share of benefits arising from land use changes.

26Article 13 of the Lease Proclamation (No. 272/2002) stipulates that any leasehold
possessor can transfer or mortgage the right of leasehold.

27 Klaus Deiringer et al.,The Land Governance Assessment Framework: Identifying and
Monitoring Good Practice in the Land Secf@forld Bank, 2012)
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If one takes into account that a large number of holdings have not yet been
formalized, only about 25 percent of the existing individually held urban
properties are estimated lbe registered in these offices. Between 35 percent
and 45 percent of land registered to physical persons is estimated to be
registered in the name of women, with variations across regions.

In Amhara, more than 85 percent of certificates name a womanieislurzd

or joint holder, but this share is lower in Oromia and SNNP, where
polygamy is more common and holdings are registered in the name of
individuals rather than households. Still, there is no doubt that the campaign

to register land has significantly mpr oved womenos |l and
requirement in Amhara an@r omi a not only to |ist
certificates but also to have their pictures attached appears to have had a very
positive effect in this respect.

Though informal settlements account fogp to 30 percent of residential
holdings in Addis Ababa, no policies or procedures require the systematic
regularization of informal holdings. In fact, formalization projects have no
basis in federal legislation, and the few sporadic initiatives to fozmali
existing settlements (in Addis AbabBjredawg and Hawassa) were very
costly and of a discretionary nature. Establishedaly hoc municipal
directives, they lacked transparency and were discontinued without reaching
their targets.

3.2. WEAKER INSTITUTIONS

As with legislation and policies, there is a lack of clarity regarding the roles,
responsibilities and mandates of institutions. In principle, assignment of
responsibilities for policy making and implementation is unambiguous: the
federal level formulates ghicies; regional or municipal governments are
responsible for implementation and management of land administration; and
the judiciary resolves disputes that might arise in the process. The practice is
more complex and could give rise to concerns regamgivgrnance.

Al t hough no single document sets out
be inferred from federal laws, together with the laws and directives
promulgated by regional and municipal governments. However, the wide
delegation of federal mandateo lower levels of government, without
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sufficient policy guidelines or laws to clearly define the roles of various
levels of government, causes ambiguities and vertical ové&rlaptact, the
mandates on land allocation and administration to the diffdexMels of
government within a regional state are usually determined by unpublished
administrative directives that often change quickly and without public notice.
These practices are not in line with principles of good governance. This
problem is mirroredn the side of the judiciary, where unclear mandates of
federal firstinstance courts, municipal courts, and land clearance and
appeals commissis create temptations for forushopping and
contradictory rulings.

In addition to unclear responsibilities different levels of government,
horizontal overlap is an issue. In rural areas, both the land administration
institutions and the investment authorities have a mandate to allocate land to
investors. In Addis Ababa, there is lack of clarity regarding thesrof the
central administration and the 16ubcities in allocating land and
administering rights over land.

In one case, this complexity led to allocation of public use areas to
construction of housing and commercial buildings. Although the municipal
agency responsible for management of parks and green areas in Addis Ababa
belatedly identified the trespass of its mandate, no action was taken, because
construction had already begun. The fact that the allocating authority felt
secure in its mandate toamage the concerned areas, together with the
delayed and ineffective response by the agency that was by law responsible
for making decisions, illustrate the extent to which mandates are confused
and the effect on land governance.

Some institutions have pagatives for both policy making and
implementation, which may lead to conflicts of interest. Three prominent
cases are (a) the Ministry of Agriculture, regarding management of
forestland and wildlife; (b) the delegation of legislative powers on important
policy issues to regional and municipal land administration authorities, in
addition to the authoritiesd primary
the fact that members of the executive who decide on expropriation may sit

28 These lower levels of government that receive mandates are the vikddogdd( district
(woredg, municipality, zongand region.
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with the Clearance Order Appls Commission that decides appeals in
expropriation cases.

The widespread practice of assigning members of legislative councils and
executive committees to serve on land administration committees and lease
boards, which have both executive and adjudigatfunctions, can also
create conflicts of interest. This possibility is not only theoretical; the fact
that these committee members sit concurrently on the respective regional or
municipal executive councils is reported to have led to the issuance of
directives that were specifically targeted to influence the resolution of
specific cases.

In addition to the constitutional provision that gives every rural Ethiopian the
right to a plot of land, rural land laws explicitly recognize land rights of
orphans andwomen. The corresponding urban land lease laws have
provisions making reference to women and persons who have disabilities or
who are physically challengéd However, the equity effect of land policies

is not systematically monitored in a way that allowsblic scrutiny.
Although land institutions submit periodic reports, the source and reliability
of the underlying data are not always clear. Also, though participatory
procedures for lawmaking are enacted and further reinforced by the apparent
decentraliziion of decision making, many laws were developed by experts
with little or no public consultation prior to draft laws being forwarded to the
legislature. Even in cases of consultation, as in the case of developing the
building code, input was by invitatioonly, something that may exclude
many relevant stakeholders such as the academic community and other non
state actors.

3.3. LACK OF TRANSPARENCY AND PUBLIC PARTICIPATION

Another key issue is the lack of transparency and access to information. Lack
of transpagncy is seen to permeate almost all aspects of land administration.

For example, some of the policies that govern land administration are

determined on the basis of unpublished directives, as mentioned above. This
creates a system of uncertainty and latklarity for those involved in land

29 See, br example, Tie Rural Land Administration and Land Use Proclamation No.
456/2005Art.5.
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administration. Only about 25% of individually held urban properties have
been recorded and the records are not reliable or conclusive. About 70% of
rural holdings have been registered, but the records are not beingpkep

date, which reduces their usefulné&s&thiopian land administration also
lacks an inventory of public land systems. Rural areas have no maps of
registered holdings and urban areas have limited mapping of registered
property. This makes the issuinfforged documents easier.

There is also lack of transparency in the allocation of public land. For
example, due to the lack of transparency around tendering for land
leaseholds, many people resort to corrupt means to gain land. Moreover, the
lack of transparency heightens the insecurity of many land users who are
unaware of their rights.

Experts agree that there is limited participation in the land administration
process. This affects, for example, the preparation of land use plans. Limited
public consitation leads to very limited public awareness of policy and

publ i c engagement wi t h policy i mpl er
leasing process to foreign investors has also been criticized for lacking
transparency and public participation. It is arguledt tthe leasing process

does not adequately consult with stakeholders (including current users of the

land) and the terms of the leases are not transparent. As such, there have
been some cases largeale agricultural projects that are not being used as

int ended. Similarly, it i s argued t he
developed with little public participation of Oromo people.

3.4. LACK OF CLE AR PROCEDURES FOR UPDATING LAND
RECORDS AND REGISTRATION

Rur al | and certificati ononediftheHdrgestopi ao
and most coseffective land registration programs worldwide. Over a period

of three to five years, the initiative has registered some 25 million parcels. It

has been implemented effectively and in a participatory;ppar, and
gendersensitive manner. The program significantly departs from the
approach of the traditional land titling interventions in a number of ways: (a)

by issuing usufruct rights certificates rather than full titles; (b) by promoting

30 Klaus Deininger et alsupranote 27.
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gender equity with joint land owrghip; (c) by using a participatory,
decentralized process of field adjudication; and (d) by using-clost
community identification of boundaries.

All of these helped establish the basis for a towst land administration
system in rural areas. The cadt registering a property transfer is low,
particularly in rural areas. The only fees collected on rural land registration
relate to certificate costs, and even these are waived fotifirstregistration

in Amhara. Rural landholding certificates are eduo landholders for free

in Amhara, for ETB 5 in Oromia, and for ETB 2 in SNNP. The direct costs
of land registration have been calculated at about ETB 29.5 per household or
ETB 8.3 (less than US$1.00) per plot, excluding the cost of the certificate
andthe annual maintenance cost once the cadastre is established. Registries
operate as part of the general administration rather than onsustdfning
basis.

There is practically no capital investment in the rural land registration
system, something thggopardizes the financial sustainability of the registry.

For sustainability of the gains from firstage certification in rural areas,
3Jand records need to be properly maintained, in particular, those involving
the registration of changes. Procedurescdp that duplicate registry books

be maintained at villagekébel@ and district yvoredg levels, but lack of
registry books by manxkebelesrequires travel to thevoredato make
changes. The type of books of possession issued to landholders varigs widel
across regions, with some being parcel based and some being holding based.
Agreement on a common computerized system is lacking, and fundamental
guestions remain unresolved.

No clear procedures exist for updating records, and neither registry books
nor landholding certificates are structured in a way that would facilitate
recording of changes in rights over tiffélhere are no clear rules on when

31 The first stage involves the issuance of textual holding certificates that identify neighbors.
They donot include boundary descriptions that are to be provided by cadastral maps, which
are to be generated in a second stage.

32For example, landholding certificates in Oromia and SNNP provide no space for updating.
Registers used in Amhara, Oromia, and Tigmapvide spaces for transfer through
inheritance or expropriation. Shadrm transfers are not considered in the registers of any
region.

139



Joornaalii Seeraa Ororyaa [Jiil.7, Lak, 2010 Oromia Law Journal [Vol.7, Ng2D1§

and how registers must be updated (for example, inheritance oftetmrt
transfer) or what sanctions may beurred if that is not done. This lack of
requirements suggests that no information is available on recorded (or actual)
transactions.

Because none of the regions have developed ways to prepare cadastral maps
on a large scale, rural land records lack aiapeeference. Neither private
encumbrances nor public restrictions are recorded, and the records in the
registry can be searched only by holder name. Although some rural areas
havead hocstandards relating to requirements for services and a time frame
for service provision, there is no evidence of their publication. Instead,
customers are normally informed of applicable standards at the time of their
request. Even where individual rights have been registered, little, if any, of
the land held under commaintenure has been mapped and recorded, which
reportedly gives rise to significant encroachment.

Given the lack of a formal urban registration system, registration in urban
centers is normally linked to the provision of land for new holdings or
transfer ofownership for existing holdings. Cadastral plans often identify
parcels on Adize plans prepared in AutoCAD that are printed and
appended to the file or, in the case of Addis Ababa, are printed directly on
the title certificate.

Though the practice is h@onsistent, municipalities in major towns mainly
keep ledger books (registers) for transfers, mortgages, and title deeds
separately. Urban ledger books for title deeds, the nearest thing to a register
in some of the urban centers, are stored as fileedoh property identified

by a physical address. Private encumbrances, if registered at all, are thus
listed in separate documents, and the fact that registers are held separately
from each other without clear creseferencing makes it difficult for third
parties to access them.

The extent of timely access to relevant urban property records varies across
urban areas as well as institutions within the same municipality. Although
authenticated copies of title deeds and transfer contracts are swiftly provided
upon request in Addis Ababa, other municipalities without computerized
systems have cumbersome procedures that take significantly more time.
Misplacement or even loss of files is also a serious problem in municipalities
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and semurban areas. Available iofmation indicates that service standards
exist only for a few aspects related to property registration in urban areas.
Even these incomplete standards are rarely published and may change at any
time without notice.

In urban areas, information on land righis available to interested
institutions upon written request at no cost. But the absence of relevant
information, such as encumbrances over property, makes it very difficult to
access land information in practice. Registration fees can be obtained by
aking, although they depend on property values. Only intermediaries can
obtain copies or extracts of documents, which usually takes more than a
month. Mechanisms to handle complaints on land registration include the
Office of the Ombudsman at federal andiomal levels, as well as complaint
committees in most major towns and in rural areas. Because these operate
outside the registry system, there is little monitoring of staff in the registry or
proactive systems to discourage illegal activity by registif.st

The costs of adding a title plan to a certificate is about ETB 250. Similarly,
the only fees directly related to registration are rather low, at ETB 45 per
registered property. In urban areas, an additional stamp duty of 2 percent of
property value mst be paid. Given widespread undeclaration of property
values, actual amounts paid are low, contributing to insufficient capital
investment in the system.

3.5. LACK OF AN EFFECTIVE DISPUTE RESOLUTION
MECHANISM

Disputes over land are common over the woftd: example, neighbors
disagreeing over boundaries, two parties disputing ownership over a piece of
land, conflicts between landlords and tenants, disputes over use rights on
common property or collective land, irin@usehold disputes, inheritance
disputes, etc. The critical governance issue regarding disputes, however, is
not whether there are disputes, but rather what rules, processes and
mechanisms are in place to address grievances, manage disputes and to
enforce agreements.

The lack of an effective dpute resolution in the land administration system
gives officials a lot of discretion in resolving disputes (World Bank 2012b).
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Rules for access to land are not clear and some have better access than
others, largely due to relationships or payment ofdwillhe private sector
usually cannot rely on or wait for the lease or auction process, so it looks to
other means.

Despite a system of villagevel courts to complement firgistance courts

at theworeda access to justice is difficult. Judges are ofilesinformed,
because it is difficult to obtain copies of regional legislation for purchase.
Courts can be physically distant, especially from pastoral communities and
peripheral areas; are often not functional; and may refuse to hear arguments
in nonofficial regional languages. Where formal conflict resolution
institutions are not functional, as well as in the lowlands, traditional and
religious dispute resolution mechanisms have become the most important
dispute mechanisms to replace the formal justystesn. Decisions of these
entities are recognized by the formal system. However, decisions by the
traditional elders at the local level may not always be equitable or gender
sensitive.

Parallel avenues for conflict resolution also exist, with a number of
aternative forums available, including land administration boards, land
clearance appeals commissions, municipal courts, regional courts, federal
courts, and other institutions with adjudication mandates. There is no
mechanism to share information, so abbration between these institutions

is very limited and often informal. As a result, three or four venues may
entertain the same case at the same time, especially when one of the parties
has the resources. In litigation on land issues, decisions atrshmdtance

court normally tend to favor the government. Courts are clogged with long
standing land disputes. This backlog is exacerbated by parties lodging
parallel actions. It is estimated that land disputes in Ethiopia constitute
between on¢hird andonehalf of all cases within the formal justice system.

Overlap also occurs between different conflict resolutions institutions at
different administrative levels and in cases of outside investment.
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3.6. RESOURCE BASED CHALLENGES

Capacity limitations are alsone of the challenges of land governance. In
this case, capacity is seen to mean both human resources as well as technical
and financial resources.

One of the drivers of corruption has to do with staff funding. Underfunded
staff with low motivation that opates in an environment of complicated
procedures can have a direct impact on corrupt activities.

In addition, capacity constraints are seen as a major hindrance for the
Ethiopian government to carry out its land administration and record land
rights. Whike computerization is being implemented in some level, it is
challenged by lack of other infrastructure, such as broadband telecom
services. Nofcomputerized systems have cumbersome procedures that take
significantly more time.

In addition, there are isssieof misplacement and loss of files. Lastly,
financial unsustainability of the land registry is noted as an area of concern.
For one, there continues to be limited investment in land administration. In
addition, the fees for registering land, both rurail amban are noted to be
especially low and not conducive to financial sustainability.

Similarly, lack ofclear land valuation system has led to very low rents that
do not reflect economic values of properties, which results in local
governments forgoingatge amounts of potential revenue, which could be
used to provide services and infrastructure. While the rural registration
process has been commended for positively impacting registration levels
among women and the poor, it has also been criticized legeally creating

an environment of corruption. According to the World Bank study, low fees
can provide scope for petty corruption as higher, informal fees become
routine in some contexts.
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4. CONCLUSIONS AND RECOMMENDATIONS
4.1.CONCLUSIONS

Land is the liimate resource, for without it life on earth cannot be sustained.
Land is both a physical commodity and an abstract concept in that the rights
to own or use it are as much a part of the land as the objects rooted in its soil.
Good stewardship of the lamlessential for present and future generations.

Effective and democratized land governance is at the heart of delivering the
global vision of our future laid out in the MDGs. However, the route to this
vision is rapidly changing as a series of new emritental, economic and
social challenges pervade and impact every aspect of our lives. Land
Professionals have a vital role to play and we must understand and respond
quickly to this ongoing change. Our approaches and solutions across all
facets of land geernance and associated Land Administration

Systems must be continually reviewed and adapted so that we can better
manage and mitigate the negative consequences of change. Central to this is
our response to climate change, food security and poverty éibevia

There are guidelines, frameworks, and principles adopted and recommended
by the UN, AU and EU, which could all serve as a reference point for
rethinking the reform efforts in Ethiopia. However, it is to be noted that there
are no binding legal docuents on land governance both at the international
and the African level. In the absence of such global binding laws or treaties,
it is essential to pay attention to the guidelines. The guidelines give
considerable flexibility and room for adjustment whénere is a political

will to reform the land policy?

4.2. RECOMMENDATIONS

Ethiopia lacks a comprehensive and versatile land policy which is detailed
with proper legislation reinforced by effective implementing institutions. The

33 Daniel Behailu,supranote20.
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availability of the comprehens land policy geared towards sustainable
development is not only essential but mandatbry.

Policy recommendations for Ethiopia have identified the necessity to provide
guidelines for the implementation of federal laws, to have harmonized and
realistic refrictions on land rights, to strengthen the legal recognition of
womends rights to rural |l and, to revi
and legislation, to design federal policies of formalization, to create a federal
institution for land valuationto consistently consider land values when land

is transferred, to establish a complete mapping of land types, to ensure
sustainability of the land registration system, and to improve local capacity.

A) Policy and Institutional Guidelines Policies and legisition must
recognize the many facets of land rights and usage. Above all, poor
rural people must be empowered to participate in policy formulation
to ensure that their needs and rights are addressed and protected.
Although land legislation is the mandaté tbhe federal government,
key policy choices have been delegated to regional states. However,
detailed guidelines on how federal laws, proclamations, regulations, or
directives are to be implemented, and the hierarchy of legislation, are
missing. There ino monitoring of implementation, precluding an
assessment of the degree of adherence to policies and the reasons for
this adherence. An institution to monitor implementation of key laws
and regulations in a uniform and consistent manner would be
desirable.Define roles and responsibilities of different institutions,
including standards for the separation of responsibility for policy
formulation, implementation and handling of disputes as well as an
agreement on appropriate oversight arrangements.

B) ReasonableRestrictions on Land Rights:In rural areas, some of the
restrictions on land use by peasants may be difficult to justify or
implement consistently. For example, limiting inheritance to family
members actually living on the land may run counter to the lan
policyods equity and nondi scri minat
development of the nonagricultural economy. Constraints on the share

34bid.
35 Klaus Deininger et alsupranote 27.
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C)

D)

of land that can be leased out may similarly limit incentives for
investment and nonfarm employmemt.fact, despite thexistence of

land registration, urban residents have, in practice, rights that are more
robust than those of their rural counterparts. A review of land transfer
restrictions is warranted, with a view to ensuring rundlan equity in
landholding rights, &d in light of experience thus far. In urban areas,
land use restrictions often are not enforced because laws may be
conflicting. Injunctions to protect the possessory rights of persons
found in violation of land use legislation are also a serious issue.
Though this issue can be sustainably resolved only through a review
of the 1960 civil code, its potentially irreversible impact calls for
immediate resolution through specific legislatidduch legislation
may also consider harmonizing adjudicatory mandabtesng judicial
bodies at the federal, regional, and municipal levels.

Appreciation of Wo me n dmugRtherightss t
of women to have access to land on equal footing with men have been
explicitly stated in the relevant federal and regiolaws, and major
strides to secure these rights have been made through rural land
certification, two gaps remain. One is that laws in Oromia and SNNP
do not clearly address the rights of women in polygamous unions. A
second gap is that laws promoting fEm equality are limited to

agrarian contexts, and guidelines

context of communal landholdings in pastoral areas. A review of rural
land use legislation at all levels is recommended to clarify the status of
t he woland ruge srights, together with follewp actions to
encourage effective exercise of these rights (for example, through
female participation on land certification committees).

Participatory Decision Making on Land Issues Carry out
comprehensive public aweness campaigns, including systems to
capture public feedback. Though highly desirable, decentralization in
the design and implementation of land policy, legislation, and land use
planning has not led to the expected levels of public participation.
Thus, a review of the decisiemaking processes relating to land
issues in light of federal policy on local government and
decentralization will be useful. This effort should include a review of
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E)

F)

G)

the extent to which equity and nondiscrimination in land poliay an
legislation can be mainstreamed and integrated into existing policy
frameworks. It can be combined with an assessment of the results of
the implementation of rural land policy thus far and the suggestion of
monitoring indicators for the future.

Formalization in Urban Areas and Prevention of Informality in

Rural Areas: Informality, through squatting and ndormalized
holding rights, is a problem of increasing importance for land use and
policy in Addis Ababa and other towns. Yet, efforts to address the
problem have been limited and piecemeal, often in the context of ad
hoc measures that lacked clarity and uniformity. Given the size of the
problem, it would be more appropriate to address the issue through
policy decisions at the federal level. Informaltleebent by peasants

in forestland or other public land is also likely to become a serious
challenge to rural land use, and policy measures to address the
problem at an early stage are needed, preferably at the federal level.

Property Valuation Institution: Gaps and problems in property
valuation are widespread. A contributing factor is the absence of a
uni form system of |l and valwuation
system. This uniformity can best be achieved by creating a specialized
institution to &t guidelines for land and property valuation in urban
and rural areas. Such an institution would be most effective if
supported by legislative provisions at the federal level. Moreover, to
the extent that the current infrastructipased valuation syster to

be maintained in urban areas, the outdated studies used as the basis for
valuation need to be updated.

Transfers to Take into Account Land Value Consistently A key

factor underlying the discrepancies between the land rent and taxation
systems andhe market is the fact that land value is not taken into
account in assessing the value of properties. Though apparently
consistent with public policy considerations, the current system is
unrealistic. Such deficiencies are particularly serious for compensa

and relocation assistance in cases of clearance and expropriation.
Mechanisms to base these cases on market values are a priority. Also,
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H)

1)

although laws provide for compensation for clearance of land in rural
areas, current practice has led to uncomgieaksclearance of peasants
in some areas because of a failure to clearly identify the party
responsible for payment of compensation. Analysis of the gaps is
recommended, with identification of immediate measures to protect
peasants having to clear theinédnoldings for urban expansion.

Complete Mapping of Publicly, Privately and Communally Held

Land: Although land certification had very positive effects in terms of
perceived tenure security and female empowerment, incomplete
registers and maps reduce @Hectiveness. Efforts to put in place
cadastres in urban areas are encouraging, but they should be
comprehensive (covering state, private, and communal land) and
clearly linked to land rights. Also, because many problems with the
current land use plannirend policy framework can be traced in part

to absence of comprehensive andteydate land use information,
prompt compilation of such information (including -tgedate
benchmarks for valuation) is needed. Finally, there is need to ensure
that institutiors using landelated information share databases to
avoid duplication of effort and confusion. In land dispute adjudication,
absence of a mechanism to share information led to extensive forum
shopping and parallel processes. Establishment of a networking
system such as the one between police, prosecution, and courts in
criminal cases is recommended.

Sustainability of the Rural Land Registration System:Ensuring

the sustainability of rural land registration requires at least a
minimum level of investment irquipment and human resources for
maintenance. Such investment will need to be linked to monitoring of
registry performance and establishment of financing arrangements
(for example, clear user fees and possibly some -aussidies from
urban areas) to eanre sustainability of the registration system at
federal, regional, and local levels. Federal standards can greatly
reduce the cost of such maintenance.

J) Strengthening of Local GovernanceA very positive aspect of the
current land administration systeis its high level of decentralization.
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However, though authority for most decisions rests at the local level,
guidance to inform officials avoredaand village levels is lacking.
Defining local governance structures, roles, and mandates in land
governaee should be considered. Because limited capacity of local
implementing structures at the local level is a pervasive problem,
building the capacities of these structures should continue to be a
policy priority. Capacitybuilding efforts should also be cadsred by
putting in place the necessary federal and regional laws, regulations,
and guidelines as well as making technical support available.
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INISTHTIYUUTII LEENJIl OGEESSOTA QAAMOLEE HAQAA
FI QORANNOO SEERAA OROMIYAA: HOJIIWWAN
GURGUDDOO HANGA YOONAATTI HOJJETE

SEENSA

OlGantummaa seeraa mirkaneessuu keessatti gaamolee hagaa sirna heeraa
kabajani i fi kabachiisan uumuudhaan m
argataniif wa b i imurtedsdaaha. tAkkésanmgstagagila h u u n
haqa gabeessaa fi saffisaa tabde ummat
dandeettii fi ogummaa adnaa gaban horachuitni hagaa iftoomina akka

gabaatu taasisuu fi sirni hagaa ogeessota gahumsa gabaniin akka ijaaramu
gochuun murteessaa dha.

Inistiitiyuutin Leenj i i Ogeessot a Qaamol ee Ha
Oromiyaarakkoolee sirna hagaa naanrdak e e s sat t i neemakkad at an
hangina humna namaa, ogummaa, naamusaa fi hojiana&tauuf
dambiidhaan akka hundeeffama® ee | i r a.

Bu 6 uur u malnistitguuteha kaayyoo hundeeffameef kana bakkaan

gahuuf tooravwan xiyyeeffannodama irrati hojjetaa jira. Isaanis,angina

gahumsa ogummaa fi naamusaa ogeessota gaamolee hagaa naannichaa
keessatt mu |lgemjiidhaan gutuu, fi rakkoowwan hojimaataa sirnicha
keessa turan furuudhaaf i mmo o hoj il
gaggeessuu dhidlaaluma kanaamnistiitiyuutichi hundeeffama irraa eegalee
hojilwwan gurguddoo armaan gadii raawwatee jira.

1. HOJII KENNA LEENJII FI TAJA AJILA GORSAA

Hojiin kenna leenijii Inistiitiyuutichaa ogeessota gqaamolee hagaa naannichaa
keessatt.i tajaajil a ;lakkapareskanreenmgara | r r ¢
sirna hagaa naannichaatti haaraa makaman ogummaa fi naamusa ogummaa
hojichi barbaadu akka gfatan taasisuu irratti kan xiyyeefatu dha. Leenjiin
kennamu kunis bifa sadigaba. Isaanis: leenjii hojiin duraa (pservice

training), leeniji hojiirraa yeroo dheeraa (lortgrm insavice training), fi

leenijii hojiirraa yeroo gabaabaa (shtetm inservice training) dha.
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1.1. SAGANTAA LEENJII HOJIIN DURAA

Sagantaan kun ogeessotni seeraa digirii jalgabaa qgabanii fi gara sirna hagaa
naannichaatti makamuuf fedhii gaban dorgomanii gara Inistiitiyuutichaa
dhufuun |l eenjifamani.i gaaghamoieeihagaatia a n i i
sagantaattin makamani dhakKaayyoon saganticha@mgeessota seeraa kana
dandeettii, ogummaa fi naamusa ogummichaaf barbaachisu akka gonfatan
taasisuudha. Inistiitiyuutichi leenjifamtoota kana gahoomsuuf yeroo seenan

irraa eegaluunhanga xumuranii bahanitti leenjii daree fi shaakallii
gabatamaadhaan deeggaramanii akka @emjn t a akkasusnassirng

madaallii fi hordoffii naamusaa itti fufinsa gabu diriirsee ittiin hojjechaa
tureerajiras.

Haaluma kanaan, hundeeffama irreaggal ee hanga Xxumur a |
abbootii mur tii fi a b b 2,422 (dhira 2192a n g a a
dubara 230) tadban sagantaa kanaan si |
keessas ogeessot3®9 (dhiira 391, dubarri 8) simatamanii sagantaa leenyjii

kana hordofaa jiru.

Dabalataan, rakkoo hangina humna namaa Manneen Murtii fi Biiroo Hagaa

Or omi yaa mu d aleesjifamtoomidda (dhikira 186 fudabartii 13)

murtii Gumii Inistiitiyuutichaatiinbifa addaatiin sagantaa leenjii hojiin duraa

baati lama qofa turuun simatamanii Fulbaana 30 bara 2010 irraa eegalee
gara sirna hagaa naannichaatti akka m

1.2. SAGANTAA LEENJII HOJIIRRAA YEROO DHEERAA

Ogeessotni seeraa leenjii hojiin duraa osoo hin fudhatiin gara sirna hagaa
naannichaatti mamanii hojii irra jiran leenj hojiirraa yeroo dheeraa baatii

shaniif turu akka fudhatan godhamaa tureera. Sagantaa kdraan2002

irraa eegal ee hang&166(Abbaeoti Aldhga8l@99t | oge
fi Abbootii Seeraa867) sagantaa leenjii kanfudhachuun waragaa ragaa
gahumsa ogummaa fudhatanii gara hoji.i
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1.3. SAGANTAA LEENJII HOJIRRAA YEROO GABAABAA

Sagantaan leenjkanaanleenjiiwwan gaggabaabaan guyyoota sadii hanga

kudhani i fudhat an hangqgi natan dwechwvi i h
sakattadiinsa fedhidi | e en pa, iabbootir r at t i
alangaa, poolisii,ofiseroota seeraa, abukeab i ttisaa fi k k
kennamaa ture dha. Haalukanaanh anga b ar a -dar@leenfit t i m &
149t a 6 a n rinaatto@s6,842t ahdbani i f | eenjiin kun Kk

1.4. HOJII KENNA TAJAAJILA GORSAA

Sirna tajaajila gorsaa diriirsulkan barbaachiseedhimmoota leenjiin booda
kadaniif duubdeebi i fudhachuun tajaaj
rakkoo hubannoo ogssota hojii irratti mudatu tajaajila gorsa#i i
dhiyeenyaan kennuun hiikaa adeemuuf yaadameeti. Kaaaes fedhii

tajaajila gorsaa haguuggii leenjiin ala dhufu simachuun tajaajilicha kennuun
barbaachisawa an t abeef i

Kana dhugoomsuuf sirna tajaajil@or s a a ammaayyaabaa t
dhimma gorsa barbaadu akkaataa barbachisummaa isaatti ogeessa
dhimmicha irratti muuxannoo fi gahumsa olaanaa gabuun akka kennamu
gochuu, teekinooloojii hammayyaawaan deeggaruun gaamolee gara garaa
waliin  hariroo uumuunt aj aaj i | a gor saa qgul qul
Inistiitiyuutichi hanginaalee gama kenna tajaajila gorsaatiin jiran furuuf
ciminaan hojjetaa jira. Haaluma kanaananga bara 20%006t t i
irratti tajaajilli gorsaa fedhii maamiltootaa fi dhimmamtootatrrat hundaa 6 e
kennamee jira.

Walumaa galattidhimmootni kenna leenjii fi tajaajila gorsaa waliin wal
gabatee armaan olitti Inistiitiyuutichaan hojjetaman kun sirna hagaa

naanni chaa keessatt.i garaagar ummaa

xiggeessuu, kennigma tajaajil a haqgaa ti | maama\
dhaggabamaa tade dhawaataan uumuu ke c¢
i saa sakattadinsi bubaa Il eenjii yeroo
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2. HOJII GAGGEESSA QORANNOO FI QOOGANNOO

Akkaataa Dambii Hndeeffama Inistiitiyuutichaa Dambii Lak. 77/1999
keewwata 7 (3) jalatti tumameen aangoo fi gahee Inistiitiyuutichaaf
kennaman keessaa tokko hojimaata ken

hagaa naannichaa keessatmu |l 6 at an sirraadani.i bif
gabaatanii fi kenninisi sirna hagaa sadarkaa isaa eeggate bakka hundatti akka
dhugoomuuf qorannoo fi godbannoo gagge

kan jedhu dha.

Haaluma kanagnl ni st i i ti yuuti chi hanga bar a
gorannoo yeroo yeom gaggeessuun dhimmoota dursi kennamuufii gabuuf

dursa kennuumatadureewwarshantama (50)i r r at t i gorannoo |
gaggeessee budaa isaa gaama il aaluuf
2010 kana keessamatadureewwanshan (5)irratti gqorannoogaggeessuu

irratti argama.

Hoj i i irra ool maa abludlmiasecorbmdadaadawwa
workishooppiif dhye e s suun dhi mmamt oot ni akka i1
budaa gorannichaa qgqaama il aaluuf er gt

akka irratti kemamu gochuu, toora maariiti mana hojichaa irratti gadi
lakkisuun dhaqgabamaa taasisuuf hojiin hojjetame jajjabeessaa dha. Gama
birootiin, gorannoowwan bara 2009 jidduutti gaggeeffaman keessaa
gorannoowwan 10 filachuun argannoo isaanii gurguddddebaokkotti
jiildessuun waraabhi 1,500 akka maxxanfamanii fi gaamolee hagaatiif
bilisaan akka raabsaman taasifamee jiabalataan, gorannoowwan
hojjetaman keessaa kanneen gahumsa
amanaman shan (5) filatamuun Joornaalii r&ae Oromiyaa irratti
maxxanfamaniiru. Kunis gorannoowwan hojjetaman dhaggabamaa akka

t andi fi hojiir r a akka 00l uuwu kkessattshodra nlaathe e gg a r
gaba.

Maxxansi Joornaalii Seeraa Oromiya@aggaatti yeroo tokko maxxanfasu

hanga b ar Jildi Z®1lirtadgaheé jira. Joornaalichi hayyootni
rakkoolee sirna hagaa keenya ykahessatt
gaban akka ibsatan akka waltajjii tokkootti akka gargaaru yaadamee kan
hundamdhwt g deekamtii gabu caalaatti dabalauk k a dandad uf
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yeroo gabaabaa keessatti miseejosainaalota Afrikaa toora interneetii irraa
(African Journals Onlingt adee j i r a.

3. GUDUNFAA

Akka waliigalaatti, hojii kenna leenjii fi tajaajila gorsaa fi gaggeessa
gorannoo fi godannoote hagaa maamknikhaa wwa n
mudachaa turanii fi jiran xiggeessugessattgahee Inistiitiyuutichi taphate
guddaa dha. c¢halaatt yed walinnefdyygeessaa adeemuu

fi caal aatt.i d o hapginaaeagaaviwd Bogi keesaattigsa mu u f
mudatama y er oo yeroon sakattaduunchagd ar kaa
adeemuilbarbaachisa. Kana maleésriiroo hojii maamiltoota isaa, abbootii

hirtaa, gaamolee mootummaa fi mtiootummaa waliin gabu cimsuudhaan

mul 6at a keewwat e bira gaasmswun dshreaa f t a
eeggama.

*kkk
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Mission, Vision, Thematic Area and Core Values of Oromia Justice
Sector Professionals Training and Legal Research Institute

Mission

To ensure the competence of our justice organ professionals in protecting the
constitutional and legal order by giving an uninterrupted training and
conduding legal research to identify and to resolve problems of justice
system in order to bring about continuous justice reform.

Vision

To be a preferred centre for justice organ professionals training and legal
research competency in Ethiopia and a recaghane in Africa by the year
2020.

Themes
1. Competence of the Justice Sector Professionals
2. Studies and Research

Core Values
1 Competence
1 Transparency
1 Customercentered
1 Innovation
1 Foresight
Address
Tel: +251 22 10 05 15 Website:www.ilgso.gov.et
Fax:+251 22 111 90 03 Email:ilgso@yahoo.com

P.O.Box: 1238

Kl Oromia Justice Sectors Professionals Training and Legal Research
Institute
Adama, Oromia, Ethiopia
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Imaammata Gulaallii Barreessitoonni Hordofuu Malan

JOORNAALIIN SEERAA OROMIYAA (JSO) joornaalii waggaatti yeroo
tokko Inistiitiyuuti:i Leenj i Ogeesso
Oromiyaan yoo xiggaate waggaatti yeroo tokko maxxanfamu dha.
Ogeessonni gumaachuuf fedhii gabdan imaammata gulaallii armakin ga

haala tilmaama keesgalcheergumaachuu dandeessu.

1.

Gumaachawwan dhiyaatan barruuwwan gaggabaaboo dhimmoota
seeraa, dinagdee, siyaasaa, fi hawaasummaa Oromiyaa, Itoophiyaa fi
Addunyaa irrattd.i xiyyeeffatan tade
bakka bi raatt. hin maxxanfamne taoduut
kan akka dhimmoota ceephessuu, xiinxala kitaabaa, yaadawwan seerota
badan irratt.i kennaman taoduus danda
rakkoo gabatamaa manneen murtii fi waajjiraalee hajaannoo
Oromiyaa hiikuurratt:. xi yyeeffachuul
Gumaachi dhiyaatu Afaan Oromoon, Afaan Ingiliziin, ykn Afaan
Amaaraan taouu dandabda.

Gumaachid hi yaat u Kompuuter aan tabdee A
Ingiliziif walirraa fageenya saraota lamaan jidduu jiru (space between

lines) 1.5;gosi barreeffamadimes New Romamgurguddinni qubee

(font size) 12 dha. Yaadannoowwan miiljaleef ammoo walirraa
fageenya sararoota lamaanii 1.69si barruu Times New Roman;
gurguddinni qubee 10 dhaGumaachi afaan Amaaraas haaluma

wal fakkaat uun kan dhiyaatu tabee
miiljalee garuu, 9 dha.

Dheerinni gumaachaa barruuwwan afaan Oromoon dhiyaataniif fuula 15
hanga 30 yoo taobu, afaan I ngilizidi
tadbww.qgaGumaachawwan gosa biroo fuu
dandadu.

Gumaachi dhiyaatu matiuree, axereeraa, seensa, gaama, yaadota

gudunf aa fi furmaataa of keessatt.i
gaba.

Gumaachawwan maxxansa jiif®8lak.1f dhiyaatan haga Mudde 30,

2011 A. L. I yoo tabde filatama. Gu ma
dhi yaatan maxxansa i1tti aanutt:i kan

Gumaacha keess&woordii Qophiitti hweldesenbet@yahoo.cdiykn
KoreeGulaalliitti teessoo imeelijbekele.teferi@yahoo.caykn
milkiw@yahoo.com dhaanerguudandeessu.
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